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The Significance of Forcible Transfer
The crime of forcible transfer is recognised as one of the heinous acts that can be committed in the context
of international armed conflict. In addition to potentially constituting both a war crime and crime against
humanity, the unlawful forced displacement of individuals and communities is typically accompanied by a
multitude of grave rights abuses.
It is a crime which, first and foremost, invokes state responsibility. Article 29 of the Fourth Geneva
Convention states that ‘The Party to the conflict in whose hands protected persons may be, is responsible
for the treatment accorded to them by its agents, irrespective of any individual responsibility which may
be incurred.” Thus, the primary duty bearer is the state party in question, but if this state party is unwilling
or unable to prosecute those responsible then other bodies are required to assume responsibility.
Classified as a grave breach of the Fourth Geneva Convention,1 High Contracting Parties are obligated to
search for individuals alleged to have committed – or to have ordered to be committed – forcible transfer,
and to initiate extradition proceedings to bring such persons before a court of law.2 These proceedings
may be brought in domestic courts under the doctrine of universal jurisdiction, or referred to the
International Criminal Court (ICC), which can prosecute both war crimes and crimes against humanity.
Given its gravity and deeply destructive potential, it is essential that practitioners and policy-makers
possess an appreciation of the basic legal principles surrounding forcible transfer. Such an appreciation
not only assists the identification of instances of forcible transfer and the prosecution of its perpetrators,
but also helps combat misleading counter-narratives, particularly surrounding the area of consent.
Accordingly, this improved understanding should directly translate into greater protection for individuals
and communities at risk of this crime and increased accountability for international crimes. To this end,
what follows is a concise break-down of the central tenets of forcible transfer, accompanied by key legal
provisions and extracts of applicable case law.

Material Elements
In the context of international armed conflict, under Article 49 of the Fourth Geneva Convention3 and Rule
129 of Customary International Law,4 an occupying power is strictly prohibited from deporting and/or
forcibly transferring5 the civilian population of an occupied territory. This provision is robust and
unequivocal, prohibiting individual or mass forcible transfer regardless of motive, with contravention
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constituting a grave breach under Article 147 of the Fourth Geneva Convention (and thus also a war crime
under the Rome Statute of the International Criminal Court6) as well as being addressed more widely in
the latter under Article 8 (2)(b)(viii), which prohibits:
The transfer, directly or indirectly, by the Occupying Power of parts of its own civilian
population into the territory it occupies, or the deportation or transfer of all or parts of the
population of the occupied territory within or outside this territory;7
In this phrasing, “[t]he words ‘directly or indirectly’ are aimed at a situation where the occupying power
does not actually organize the transfer of populations, but does not take effective measures to prevent
this”.8 Accordingly, in order to satisfy a finding of the specific war crime of forcible transfer, the following
material elements must be present:
i.

In the context of international armed conflict, there occur acts or omissions to forcibly remove
civilians from their residence, or from areas where they were lawfully present,9 to a place outside of
that area;

ii.

Involvement of protected persons (such as an occupied civilian population);

iii.

The removal being permanent in nature10 and not serving the security needs of the affected
population, nor representing an imperative military necessity.

Moreover, under the Rome Statute, when committed as part of a widespread or systematic attack against a
civilian population, forcible transfer can also constitute a crime against humanity either in its own right,11
or as an underpinning inhumane act for the specific crimes of persecution12 or apartheid.13
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The Concept of ‘Force’
It is crucial to note that the forcible dimension in the term forcible transfer is interpreted broadly, and:
[...] is not restricted to physical force, but may include threat of force or coercion, such as that
caused by fear of violence, duress, detention, psychological oppression or abuse of power against
such person or persons or another person, or by taking advantage of a coercive environment.14
The vital element is that the displacement in question be involuntary; that is to say that the “relevant
persons had no real choice.”15 The bulk of case law which has developed this concept is derived from the
International Criminal Tribunal for the former Yugoslavia (ICTY). For instance, in the case of Simić, it was
deemed that:
[…] in assessing whether the displacement of a person was voluntary or not, [the Court] should
look beyond formalities to all the circumstances surrounding the person’s displacement, to
ascertain that person’s genuine intention.16
As such, context is essential in determining the extent to which the displacement of individuals or
communities is ‘forced’. Specifically, the Simić ruling held that:
A lack of genuine choice may be inferred from, inter alia, threatening and intimidating acts that
are calculated to deprive the civilian population of exercising its free will17
Thus, understanding of ‘force’ for the purpose of establishing forcible transfer must not be limited to acts
already committed, but should extend to threats - or a reasonably perceived likelihood - of future acts.
Similarly, jurisprudence from the ICTY also demands that we consider the effects of a coercive living
environment upon the free will of the affected individual or community. For example, In Krajišnik, the
Court held that measures including “dismissals from employment, house searches, and the cutting off of
water, electricity, and telephone services” all contributed to the intentional creation of an environment in
which it was “practically impossible [for Muslims and Croats] to remain.”18 Accordingly, genuine choice
was absent from the decision-making process, and the court arrived at a finding of forcible transfer.
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The Question of Consent
Context is also crucial in cases of so-called ‘consent’ of the victim to leave, and such consent may be
rendered “valueless” given the nature of the environment in which it is given.19 This logic was developed
further in the case of Blagojević & Jokić:
Even in cases where those displaced may have wished – and in fact may have even requested – to be
removed, this does not necessarily mean that they had or exercised a genuine choice. The trier of fact
must consequently consider the prevailing situation and atmosphere, as well as all relevant
circumstances, including in particular the victims’ vulnerability, when assessing whether the displaced
victims had a genuine choice to remain or leave and thus whether the resultant displacement was
unlawful.20
When considering the validity of consent, then, full consideration must be given to the wider environment
in which this ‘consent’ was given. Specifically, were any factors operating at the time which served to
deprive the giver of their free will? If so, this ‘consent’ was obtained under duress, and thus rendered
entirely without value.
It is therefore essential, when faced with competing narratives surrounding the issue of consent in
relation to specific allegations of forcible transfer, that practitioners and policy-makers be mindful of the
sources and motivations of such narratives. In such scenarios, best practice dictates that direct dialogue be
established with the affected individuals/communities so as to fully comprehend the operating
environment and thus verify the validity of any such claims.

Requisite Distance of Transfer
An additional consideration is the question of what distance from their usual place of residence must an
affected person be displaced in order to satisfy a finding of forcible transfer. This was clarified by the ICTY
in Simić, in which the Court held that the requisite distance is met if the victim is prevented from
effectively exercising their right to stay in their home and community, and their right not to be deprived of
their property.21 Accordingly, arguments which assert that forcible transfer has not taken place on account
of the displaced having been moved ‘only a short distance’ have no legal basis.
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