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reconstruction programs.'” In Mozambique the positive donor response to finance the
repatriation of millions of refugees was related to thorough consultation during the
drafting process of the repatriation plan and the detailed nature of the final operations
plans.'”® Successful integration of reunifying families, including infrastructure
development, schools and curricula, health care services, equitable use of land and
water, would be the measure for the next phase.

Within the first five-year period, a formula for return of additional refugees to their
original homes and lands would be worked out by the states involved in the process.
During this period TP participants would also address protection gaps in domestic
law, and seek wider regional ratification of international instruments.'”” Efforts would
also focus on the expansion/and or establishment of new regional economic, political
and security bodies or mechanisms tied to the dual incentive/disincentive approach
discussed above. An important part of this process would involve reform and or
repeal of discriminatory citizenship and property law across the region according
to relevant international standards to facilitate solutions for regional displacement
and outstanding housing and property claims. Consideration of dual citizenship and
respect for housing and property rights will be key to this process. Another important
feature will be the development of regional instruments relative to the protection of
refugees and human rights'”®, including enforcement mechanism/s for human rights
similar to the ECtHR'”,

After the first 5 years, the status of reunification and returns based on refugee
choice would be evaluated. UNHCR/UNRWA would monitor refugee choice, and
once returns have been secured, states will open other slots, based on TP priorities,
to accept refugees not wishing to return for resettlement. The incentive-disincentive
process should continue in phases, with donor funding focused on development of
communities involving both returnee and stayee populations within Israel and the
West Bank and Gaza Strip (regardless of what state constructs are in place).

Fourth, TP that is consistent with recognized international refugee and human rights
standards concerning beneficiaries, duration and conditions for cessation of status, and

175 UNHCR, Review of the UNHCR Housing Programme in Bosnia and Herzegovina, Inspection
and Evaluation Service (Geneva, 1998). See also, Catherine Phoung, “Freely to Return”: Reversing
Ethnic Cleansing in Bosnia-Herzegovina’, Journal of Refugee Studies 13/2 (2000), 165-83, 169.

176 UNHCR, Evaluation of UNHCR's Repatriation Operation to Mozambique (Geneva, 1996),
para. 4(d).

177 Supra nn. 40-3 and accompanying text.

178 14,

179 The Arab League Legal Department, for example, has examined the idea of the establishment of

an Arab Court to address regional disputes. Robert W. MacDonald, The League of Arab States, A Study
in the Dynamics of Regional Organization (Princeton, NJ: Princeton University Press, 1965), 138-9.
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standards oftreatment. Drawing on the principles established by the A frican', European®!

and US™? area instruments, policies and regional practices; guidelines can be readily
established for defining and prioritizing the appropriate beneficiaries of Palestinian
temporary protection. TP should be offered to all UNRWA-registered refugees no matter
where they are located, with UNRWA continuing to provide the assistance benefits to those
located within the areas of its mandate. TP should also be offered to all Palestinians who
are short-term visa holders, Palestinians in any kind of ‘indeterminate’ status, and those
with no recognized status, on a prima facie, or group basis, consistent with article 1D. As
TP has worked in a number of mass influx situations, states should prioritize available
TP slots for various kinds of cases: the Northern and Western state participants might be
asked to take the most Palestinian influx from the West Bank and Gaza, to relieve the
immediate pressure from the front line Arab states. They might, in addition, prioritize
refugees in need of urgent medical treatment or family reunification, unaccompanied
minors and persons in similar emergency situations, according to recommendations
from UNHCR based on guidelines developed in other refugee crises.!s

A uniform minimum standard of treatment is essential for TP to be successful
in this context, to reduce the incentive for massive secondary refugee movement
from the Arab states, including the 1967 occupied territories, to Western or Northern
states. The Arab states would be required to standardize their treatment of Palestinian
refugees, and to regularize the rights offered to a standard acceptable to all the TP
participant states, and consistent with recognized legal standards.

Although each of the relevant regions for a Palestinian TP program has differing
minimal and optimal rights standards, harmonizing the benefits and rights that
are offered under TP will be one of the most critical factors for the program to be

180 Under the 1969 Organization of African Unity Refugee Convention, the reasons for the
Palestinian exodus—both over time and currently—would qualify the majority of them under the
definition of ‘refugee’ of article 1(2), as one who: ‘... owing to external aggression, occupation, foreign
domination or events seriously disturbing public order in either part or the whole of his country of
origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in
another place outside his country of origin or nationality ...’

181 Eyropean TP for Bosnians and Kosovars provides ample state practice and legal grounding for
granting Palestinians TP, particularly if tied directly to mechanisms for return to their places of origin.

182 Under American Temporary Protected Status legislation, the reasons for the current exodus
would clearly qualify the majority of Palestinians for protection, as they are experiencing ‘ongoing
armed conflict which poses a serious threat to life or safety’ and ‘extraordinary temporary conditions ...
preventing them from returning home in safety ....” INA ch. 477, Sec. 244(b)(1).

183 See, UNHCR, Resolution for Common Guidelines on Admitting Particularly Vulnerable
People from the Former Yugoslavia, cited in, Elspeth Guild, The Developing Immigration and Asylum
Policies of the European Union: Adopted Conventions, Resolutions, Recommendations, Decisions and
Conclusions (Boston, MA: Kluwer Law International, 1996), 293-309.
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successful in the Palestinian case. Besides concerns about secondary movement, a
standard of rights provides a semblance of justice and principle—much lacking in
the Palestinian situation. Moreover, for the program to be standardized on a basis
that is acceptable to states and participants, there must be a framework of applicable
human rights standards including civil, economic and social rights. In the Palestinian
situation, the following rights should be considered fundamental.

Status, identity and travel documents (freedom of movement)

The Refugee Convention and both conventions on statelessness require states to
issue identification and travel documents to refugees/stateless persons lawfully in
their territories. These provisions are widely standardized and respected. European TP
and US Temporary Protected Status standards require status documents to be issued
to those receiving benefits under those programs, and UNHCR and EU guidelines
require the same. Travel documents and freedom of movement are less well-respected,
both in applicable guidelines and in practice. Nevertheless, at a minimum, freedom of
movement within the TP state should be mandated, as noted in the UNHCR Progress
Report on TP."* Palestinians have long suffered severe restrictions on freedom of
movement without adequate justification, arbitrary visa restrictions and re-entry
requirements, compounded by forced separation from family members.

Family reunification

Family unity, at least as to the nuclear family, is recognized as a core requirement
for TP under the EU 2001 Council Directive, which incorporates detailed provisions
obligating states to grant residence to family members of TP beneficiaries and respect
rights to family unity. Family rights in the EU context are considered fundamental
under the ECHR."® The US does not protect family unity under Temporary
Protected Status; however, UNHCR has repeatedly stressed the importance of family

184 progress Report on Informal Consultations on the Provision of International Protection to
All who Need It, supra n. 170. The report states that ‘the right to education, employment, freedom of
movement, assistance and personal identification should be granted without discrimination, while it is
understood that any restrictions imposed must be justified on grounds of legitimate national interest and
must be proportional to the interest of the state.’

185 See, Minimum Standards for Giving Temporary Protection in the Event of a Mass Influx
of Displaced Persons and on Measures Promoting a Balance of Efforts Between Member States in
Receiving Such Persons and Bearing the Consequences Thereof, 2001 Official Journal (L212) 12,
Council Directive 2001/55/EC.
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reunification in temporary protection schemes and in considering durable solutions
for refugees.’® For Palestinians, family separation has been an intergenerational
problem, exacerbated by lack of status, identity and travel documents, arbitrary
criteria that screen out large numbers of applicants and severe restrictions on
movement. Using family reunification as a principle for granting TP and for granting
residence to derivative family members of TP recipients will enhance the durability
of the solution of choice for refugee families.

Employment, housing and education

The Refugee Convention gives the highest priority to employment, housing and
elementary education, requiring states to grant refugees lawfully in their territories
rights in each of these areas on par with nationals. Although EU state policies concerning
granting employment authorization vary significantly, the standard-setting guidelines
and the Council Directive reflect common agreement that employment should be
authorized for TP recipients. In the US, Temporary Protected Status recipients are
authorized to work. For Palestinian refugees, the inability to work in many of the
areas where they are located has been a major source of poverty, frustration, and
instability. A Palestinian TP program would appear far more palatable if its recipients
were able to work rather than require welfare benefits. Housing and education, at
least at the elementary level, are also considered core rights under human rights
and refugee standards, as is widely reflected in the main international human rights
mstruments. For UNRWA, reduction in services based on less need, rather than fiscal
shortfalls, would provide the agency with the opportunity and resources to retool
programs towards durable solutions. Skill development will also enhance the ability
of such individuals to integrate as economic contributors to new communities when
they either return to their place of origin, resettle or integrate in host states.

Health and welfare benefits

The majority of Palestinian refugees in the Arab states receive minimum health
and welfare benefits through UNRWA. It would be illogical to structure a TP

186 Goe. e. 2., UNHCR, Executive Committee, Conclusion on Family Reunification, No. 24 (XXXII)
(1981), paras. 1 and 2 stating that ‘every effort should be made to ensure the reunification of separated
refugee families’ and that ‘countries of asylum and countries of origin [should] support the efforts of the
High Commissioner to ensure that the reunification of separated refugee families takes place with the
least possible delay’. See also, UNHCR, Global Consultations on International Protection, 3" meeting,
Reception of Asylum-Seekers, Including Standards of Treatment in the Context of Individual Asylum
Systems, UN Doc. EC/GC/01/17 (2001).
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program that did not provide equivalent guarantees to UNRWA standards, and EU
and international human rights standards would mandate additional guarantees in
these areas. Consistent with the Refugee Convention, states would be expected to
incrementally improve the rights and benefits offered TP recipients over time. In
the second 5-year period, refugee rights will increase, consistent with other state TP
policies and practice, and UN guidelines. Greater consideration would need to be
given to the areas of, particularly: gender equality; higher education and vocational
training benefits; the granting of equal employment opportunities with nationals
of the host state; additional economic, social and cultural rights'®’; and expanded
notions of family unity'®. Ultimately, as part of a comprehensive peace, all those in
TP who choose not to return will be offered permanent residence, either in the host
state or in resettlement states through a responsibility-sharing formula, such as in the
Indochinese orderly departure program.

In the Palestinian case, the duration of status should be tied to safe return in the
context of a comprehensive and durable peace settlement of the Israeli-Palestinian
conflict, as most consistent with general refugee law principles, accepted principles
for temporary protection and the special Palestinian regime of article 1D and its
companion provisions and instruments.

In order for TP to be meaningfully connected to return and a comprehensive durable
solution for Palestinian refugees, it must include solution-oriented components. These
components can be usefully categorized as maintaining refugees’ social structures;
developing refugees’ skills and resources; creating linkages between refugees and
communities in the home state; and confidence-building measures in both returning
and stayee communities prior to return.'®

187 Fitzpatrick notes that rights standards for TP beneficiaries should be guaranteed at a level between
two concerns: rights cannot be afforded at a level higher than that afforded citizens of the host states,
but restrictions must be directly related to a legitimate state objective. She also notes that standards set
by the Refugee Convention for economic, social and cultural rights are appropriate standards for TP
beneficiaries as well, in particular because many TP beneficiaries would meet the refugee definition
and should not be deprived of the guaranteed level of rights simply because they are receiving a less
permanent status. See, Fitzpatrick, supra n. 17, 304.

188 Due to the unique situation of Palestinian refugees and their displacement in many parts of
the world, family unity considerations must remain pivotal for TP benefits. For cultural, identity and
economic reasons, Palestinians consider their close families as extending beyond the nuclear family.
See, UNHCR’s approach recommending that undue restrictions not be placed on family relationships,
and that special consideration be given for ‘vulnerable beneficiaries’, such as children, the elderly,
and victims of trauma. Progress Report on Informal Consultations on the Provision of International
Protection to All who Need It, supra n. 170, para 4(m).

189 Hathaway and Neve detail a useful framework for solution-oriented TP, from which we draw critical
components for a successful Palestinian TP regime. See, Hathaway and Neve, supra n. 17, 173-81.
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CONCLUSION

An internationally harmonized TP regime is flexible enough to provide
solutions to the various protection problems. In the context of ongoing low-
intensity conflict—unilateral separation or partial Israeli withdrawal-—such
a regime would enhance protection of the civilian population living under
protracted military occupation, and ease the burden on front line Arab states.
Such a regime would also provide EU member states with a mechanism to
address a likely increase in Palestinian asylum claims. The package of incentives
and disincentives would also provide leverage to steer the parties towards a
resolution of the conflict based on objective criteria. For a Palestinian state,
temporary protection would also be an appropriate status to grant to Palestinian
refugees residing or wishing to reside in its territory, but for whom residency
in a West Bank/Gaza Strip state is not an appropriate durable solution in legal
terms. It would not be consistent with the internationally-recognized right of
return to ‘repatriate’ the refugees to yet another area, such as a Palestinian state,
which was not their place of origin. Temporary protection would also support
the legal argument that Palestinian refugees would not need to give up their right
to return to their homes and lands in order to improve their living conditions
pending return. Granting temporary protection to Palestinian refugees would be
consistent with article 1D as a mechanism towards implementing the appropriate
UN General Assembly-mandated durable solution. The right of return called for
in Resolution 194 (III) would be to the refugees’ place of origin. Temporary
protection would provide Palestinian refugees in Arab states, as well as other
states of the Palestinian exile, a recognized legal status. Consistent with the
parameters of temporary protection in Europe, or Temporary Protected Status
in the United States, temporary protection for Palestinian refugees should afford
them the basic protection rights of other persons who are granted such status
when fleeing emergency situations, whether Convention-defined refugees or
not. Temporary protection specifically addresses the real needs of Palestinian
refugees: the need to work, to travel freely, to live where s/he chooses within the
temporary protection state, to reunite with family members, and to travel outside
and return without special permission. Temporary protection also specifically
addresses the fears of both the Arab and other states that they would either have
to grant asylum or some more permanent type of status to the refugees, or expel
them. Finally, it addresses the ongoing concern of Palestinian refugees and the
PLO that the post-Oslo process might subvert the international consensus that
the durable solution for Palestinian refugees is return to their place of origin,
restitution, and compensation, as embodied in UN General Assembly Resolution
194 (IIT) and grounded in international law.
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ﬂ The Nakba—Something That Did Not
T

Occur (Although It Had To Occur)

Eitan Bronstein®

In March 2004 a commemoration was held near the ‘Cinema City’ in Herzliya for
the Palestinian village of Ijlil, which existed at the site until 1948. Its inhabitants fled
upon hearing of massacres committed against Palestinians by Zionist forces in the
area. A detailed report about the village, its uprooting and the fate of its refugees,
was published in the local paper Sharon Times on the occasion of the memorial.
One week later the same paper published a letter to the editor written by a reader
who was outraged at the paper for ‘providing a stage ... to some Arabs who claim to
have once lived on the site of the recently constructed, magnificent Cinema City.” In
another case, an educator working in Netanya was surprised to hear from high school
students that, ‘before the Jews there were the British in the country’.

These are two rather incidental examples for the denial of the Palestinian Nakba
by Jews in Israel. While it would certainly be possible to find even stronger examples,
there appears to be no need for proof of the argument that the Jewish public in Israel
denies the occurrence of the Nakba. The Nakba denial is found in the geography and
the history taught in schools, on the maps of the country and in the signs marking
places on its surface. All of them ignore, almost completely, the event which made
possible the establishment of the Jewish state as a state with a Jewish majority and
a Palestinian minority, after the majority of the indigenous people of the country
were evicted, their properties destroyed and/or confiscated for the benefit of the new
state.

How can we understand this denial of the Nakba? Can it be explained in
psychological terms as the denial of an event that cannot be comfortably accepted?

* This chapter is based on an article that first appeared in, Haq al-Awda 4-5 [Arabic] (2004).
Translation from Hebrew original by Ingrid Jaradat Gassner.
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Could we also say that recognition of the suffering inflicted on the Palestinians
would ‘remove’ Jews in Israel from the status of the ultimate victim which justifies
almost each evil action? Or maybe the denial is a result of plain ignorance? There
may be various correct explanations for this phenomenon. This chapter will try
to shed light on one aspect of the discourse about the Nakba in Israel (before and
after its establishment).

It will show that from the Zionist viewpoint the Nakba represents an event
that cannot possibly have occurred and—at the same time—had to occur. From
early on, Zionism ignored the existence of the Arab inhabitants of Palestine. It
is, therefore, not possible that some 800,000 persons were ethnically cleansed
from the country and that more than 500 Palestinian villages were destroyed. On
the other hand, the expulsion of the Palestinian majority from their country was
inevitable for Zionism that aimed to establish a Jewish state, i.e., a national home
for the Jewish people in the world on a territory ruled by a Jewish majority on the
basis of law.

THE NAKBA—AN EVENT THAT DID NOT OCCUR

Zionist identity was built from the beginning on a two-fold negation: it negates
time and space of the Jews outside Zion, a ‘negation of exile’ which extends beyond
the realm of religion, and it negates time and space of those indigenous to the
territory of Zion. The latter is best defined by the well-known statement of Zionist
leader Israel Zangwill about ‘a people without land returning to a land without
people’.! Attitudes of the leaders and architects of Zionism towards the indigenous
inhabitants of ‘Zion’ were situated between their perception as (temporary)
guardians or holders of the land on one end, and their absolute non-existence as
a relevant factor on the other extreme. In this aspect, Zionism resembles other
colonialist projects.

Edward Said writes in his book Orientalism, that for the Orientalist there is
‘no trace of Arab individuals with personal histories that can be told ... The Arab
does not create existential depth, not even in semantics ... The oriental person is

! The phrase is attributed to Zangwill, but was coined by Lord Shaftesbury (1801-1885), a British
politician, philanthropist and proponent of the creation of a Jewish state in Palestine. According to
Zangwill, ‘If Lord Shaftesbury was literally inexact in describing Palestine as a country without a
people, he was essentially correct, for there is no Arab people living in intimate fusion with the country,
utilizing its resources and stamping it with a characteristic impress; there is at best an Arab encampment’.
Israel Zangwill, The Voice of Jerusalem (London: William Heinemann, 1920), 104.
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oriental first, and human second’.? According to the approach of Zionism, a typical
Orientalist movement, indigenous Arabs of the country exist and live in it, but they
are of no importance in the sense of deserving a treatment similar to that shown to
‘European humans’. They certainly do not constitute a people or a collective able
or interested in realizing itself as such, or in a way similar to the Jewish national
collective.

IfPalestinians donot ‘really’ exist, as opposed to the ‘reality’ of Zionist existence,
then also their expulsion cannot occur. It is not possible to expel somebody who
is not present. According to Zionism, the violent events around 1948 did in fact
occur, but only in the form of an unavoidable response to the disturbance caused
by the ‘locals’, who did not accept the establishment of the new entity, the Jewish
state. Therefore, what is important to understand, teach and tell about this period is
the story of ‘liberation’ and ‘independence’ of the Jewish people in its homeland.
According to this approach there was certainly no Nakba or tragedy for any other,
because the other had never really existed in the land. Hundreds of villages in the
coastal areas, in the south and in the center were not expelled; rather ‘territorial
continuity’ was created according to the Haganah’s Plan Dalet.

The space is thus ‘naturally’ Jewish. It must only be realized and transferred to
Zionist control. Jewish territorial continuity and Jewish demographic homogeneity
in Palestine represent the core of the Zionist project. Therefore, the Zionist subject
cannot understand or see the catastrophe inherent in this project, especially since
what is involved is the historical realization of an idea that derives its relevance
from the Bible and a modern nationalism turned into a religion in many aspects.
The Zionist subject cannot see the Nakba or seriously debate its circumstances. It
must strip off its inner essence, in order to start to see it as an event that has shaped
the space in which Zionism realized itself.

Ever since 1948 the Nakba is dismissed, and must be dismissed, from the
consciousness of the Zionist subject, because its existence challenges the basis on
which it was built— the notion of a people without land for a land without people.
Therefore, recognition of the Palestinian Nakba, or even the attempt to look at
this tragedy as something that happened to somebody else here, is outrageous and
almost incomprehensible. It is possible to recognize that some massacres happened
here and there, as a result of local battles and fighting; it is possible to recognize
that all Arab armies tried to destroy ‘us’, the nation that wished to form itself.
It is impossible, however, to look at the Nakba as a catastrophe committed by
this collective in order to form itself, or as a necessary condition for the Zionist
identity.

% Edward Said, Orientalism (New York: Vintage Books, 1979).
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THE NAKBA—AN EVENT THAT HAD TO OCCUR

On the other hand, and paradoxically, the Nakba—the violent expulsion of the
inhabitants of the country and the transformation of those remaining into refugees
in their homeland, or into second-class citizens—is a necessary event, because it
brought about the realization of the ethnically pure, closed and autonomous Zionist
subject which builds itself in the framework of a state aimed exclusively for him/
her. Without the Nakba, the Zionist subject might have become contaminated
intellectually by foreign ideas and practices, such as bi-nationalism, or even
physically from living in a space over which s/he does not exert exclusive and
absolute control. Benny Morris, for example, describes eloquently how the idea of
transfer was found strongly in the heads and writings of Zionist leaders back in the
early decades of the twentieth century, based on the profound understanding that
the establishment and existence of the Jewish state will require the eviction of the
native inhabitants of Eretz Isra’el.?

Morris then proceeds to show that also in the process of the Nakba Zionist
leaders decided immediately, and in his opinion rightly so, not to permit the return
of the refugees so as not to infringe upon the possibility of the establishment of a
Jewish state. The decision then, by the Israeli government, to prevent the return
of the Palestinian refugees, clearly indicates that its members were aware of their
capability to bring about ethnic cleansing. Some Arab villages had maintained good
neighborly relations with the Jews until 1948 and some Jews intervened on behalf
of Arabs to stay in the country, however, even this did not help them to remain in
their homes. Zionism was not concerned with this village or that, depending on its
attitude or behavior towards the new state. Arabs stayed in the country as a result of
mercy, and according to Morris, this was a mistake.* The Zionist project had to evict
the inhabitants of the country in order to realize itself.

Yosef Weitz, one of the heads of the Jewish National Fund at the time, provides
evidence which is surprising in its honesty. He tells of the destruction of the village
of Zarnuqa after its inhabitants had been expelled, despite numerous calls by Jews to
abstain from their expulsion. He describes how he stood in the village watching the
bulldozers destroy the buildings, which until recently had housed their inhabitants,
feeling nothing. The destruction of Palestinian lives does not cause any doubts or
emotional disturbance. He is even surprised about the fact that he feels nothing. As
if this destruction was expected and premeditated.

3 See, Benny Morris, The Birth of the Palestinian Refugee Problem, 1947-49 (Cambridge:
Cambridge University Press, 1987).

4 Benny Morris, ‘A new exodus for the Middle East?’, The Guardian, Oct. 3, 2002.
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THE NAKBA CONTINUES AS A NON-EVENT AND CAUSES ANXIETY WHEN IT
APPEARS

If the basic argument outlined above is correct, it can help explain two processes
related to the Nakba, one situated in the reality of the violent conflict, the other in the
consciousness of Israeli Jews who become exposed to the Nakba.

The Nakba as an event that did not occur in the past continues to not occur
also today. Extra-judicial assassination of Palestinian leaders, confiscation of land,
barring of Palestinian farmers from working their land by means of the wall under
construction and the denial of their basic human rights are understood by the Zionist
subject as means of the war against terrorism and as defensive acts necessary in
order to fight the intolerable and illegitimate terror of the Palestinian people, who,
according to a recent statement by an Israeli leader, are seen as a genetically abnormal
species.’

If the Nakba never happened, it is impossible that millions of Palestinians today
are refugees who demand restitution of their rights. It is also impossible that the
Palestinians demand control of at least one-fifth of Palestine (i.e., the West Bank and
Gaza Strip), because they also had nothing before. In the eyes of the Zionist subject,
everything that is happening today is completely disconnected from the historical
context of the Nakba. Reference to the past of 1948 is made only in line with the
Zionist narrative which holds that, ‘just like they did not accept us here in the past
(e.g., according to the UN Partition Plan), they continue to try to throw us into the
sea also today’.

The above also helps explain the position, in Israel, towards the question of
Palestinian return. On no other issue related to the conflict is there a similar and
broad consensus like the consensus against Palestinian return. As a matter of fact,
there is not even a need to oppose return, because the very discussion of this topic is
perceived as an existential threat. It is, therefore, excluded from the agenda of public
debate without meaningful reference.

All Zionist Jewish political parties share this approach, which meets the logic
of the argument that the Nakba never happened and results in a situation where the
rights of millions of people remain denied until this day. If the Nakba was perceived
by the Zionist subject as an event that really took place, there could be some Israelis,
at least among the Zionist left, who would realize that some responsibility must be
taken by the Israeli side for what happened in 1948. However, if there was no Nakba,
there is also nothing to take responsibility for.

Another interesting process related to the denial of the Nakba is what happens to

5 See, Yair Ettinger, ‘Boim: Is Palestinian terror caused by a genetic defect?’, Ha aretz, Feb. 24,
2004.
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Jewish Israelis who are exposed to it for the first time. The Jewish Israeli individual
experiences the encounter with the Palestinian Nakba as a kind of surprising slap
in the face. Suddenly, and without prior warning or preparation (a result of years of
denial), s/he is confronted with a tragedy that happened to the Palestinian neighbor,
while s/he feels part of the side that had caused it. This creates intolerable feelings
of guilt and helplessness.

Guilt may be relatively easy to cope with, because it can be recognized and
forgiveness can be requested if we are ready to really listen to the voice of the Nakba.
The major problem, however, is the challenge of all we have grown up with. The
Zionist subject stands on somewhat shaky ground. It established itself by means of
a violent process that is denied as an event that did not happen. When the ghostly
spirit of this process is awakened (by Zochrot, for example), it triggers astonishment
and anger. If, however, we rise above these emotions towards a more objective
perspective of this threatening past, we may be able to find the key to conciliation
almost sixty years after the Nakba.

Z.0CHROT AND NAKBA AWARENESS

In the course of recent years we have witnessed a revival of Palestinian Nakba
awareness. We started to hear, read and see much more from Palestinians about the
Nakba of 1948 and their collective memory. Zochrot can be seen as an expression of
a new wave of Jewish awareness following the wave of change among Palestinians
in Israel. In addition, there were the events of October 2000 [the killing of 13
Palestinian citizens by Israeli police], which exposed the failure of most of the Israeli
‘peace camp’.

However, some understood—due to this crisis in Jewish-Arab relations—that we
have to tackle the hard questions and to go to the roots of the conflict. Zochrot,
together with other initiatives that radicalized themselves in this period, is part of a
sector of the Israeli left that understood after October 2000 that we Jews must take
responsibility, take a stand and act, and not waste time with strategy discussions or
wait until we obtain the approval of the Arab side for this joint project or that. So
yes, Zochrot activists are not veteran activists of the Israeli anti-Zionist movement,
but rather people working in the field of education that have become aware of the
necessity to act politically.

The idea of Zochrot was born in the year 2000. Around this time, [ was searching
the internet and came across a place called Qaqun in the Tulkarem District.® It was
a place I had played in during my childhood, and it was very dear to me. We knew

6 See, e.g., the information on Qaqun at Palestine Remembered, <http://www.palestineremembered.
com/Tulkarm/Qaqun/> (accessed Aug. 20, 2007).
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then that the ruins were the remains of a crusader fortress. And then I found the
name on the internet and I thought, what does this place have to do with it? It’s my
childhood place. I clicked on it and I saw that it was a Palestinian village and that it
was destroyed early on during the 1948 war, following a heavy battle with Zionist
forces. This click on the computer is what Zochrot is about. Of course, it is more
difficult in the real world than in the virtual one, but this is the essence of what we
are about.

Public visits and sign-posting

Zochrot has been posting signs in 1948 depopulated Palestinian communities,
including public spaces such as Canada Park (built on the ruins of the Palestinian
villages of Imwas, Yalu, and Beit Nuba, which were destroyed in the 1967 war), in
cities (such as on Ibn Givrol Street in Tel Aviv, which borders Sumeil), and by major
roads, mainly in locations where remnants of the destruction still exist today. In this
context Zochrot has invited Jewish people to join guided visits in order to learn about
the Nakba.

Posting signs at destroyed Palestinian villages is part of a larger effort to bring civil
and national equality to the country. Physically marking these villages and holding
public discussions on the Palestinian Nakba may encourage a more ethical discourse
and reveal both the victims and the initiators of the hardships. The act of making the
destroyed villages visible is intended to set in motion a process of catharsis within
the Jewish public, as well as an expression of universal humanity.

Though mainly symbolic, posting signs is an act fundamentally connected to the
past, as it constitutes recognition of the moral debt that is owed for the injustices
committed in the creation of the Jewish state. The catastrophe that occurred to the
Palestinians with the destruction of more than 400 of their villages demands some
kind of consideration on the part of the historical victors. Simply erecting a sign
that tells the story of a demolished village with dignity is recognition of the wrongs
committed and the tragedy.

A sign’s existence has both aesthetic and material character. It cannot be ignored
on the landscape. It is a physical monument, giving its viewer a new, more critical
perspective on the reality in which he or she lives. As long as razed Palestinian
villages remain uncommemorated on the Israeli landscape, their existence in the
past and their destruction is repressed. Each new sign will change the experience of
driving down Israel’s roads and walking on its paths. Signs erected over the ruins
of Palestinian villages will represent a challenge to written history inscribed on the
landscape.

Signs posted at demolished villages will invoke the question of a ‘Law of Return’
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for Palestinian refugees. The signs will place the question of the Palestinians’ right
to return on the public agenda by testifying to that which existed here, to that which
cannot be ignored forever. Jewish recognition of the ongoing refugee problem, and a
purposeful striving towards an agreement on the issue of return, are the keys to real
reconciliation between the two peoples. Without a fair solution to the problem of
return, the conflict can never be resolved.

Posting signs at villages integrates the past, present and future and the ethical, aesthetic
and political. This is taking action upon the landscape in the hope of rediscovering and
remodeling it, creating a renewed landscape that will reveal the traces of what has
refused to be wiped out, in spite of so many efforts. In a more just society, the politics
of landscape oblige society to morally account for its past wrongdoings, an obligation
whose visual expression must be exposed to the light of day.

In March 2006, following a two-year legal battle, Israeli authorities conceded
Zochrot’s request to post signs at Canada Park designating the Palestinian villages
of Yalu and Imwas, on which remains the park was built.” Zochrot argued that the
‘selective exclusion of segments of local history’ was an ‘unreasonable decision’ and
that the ‘absence of an expressed justification for the decision’ led to suspicions that
the purpose was to prevent park visitors ‘from becoming familiar with the Arab past
of the area’.® The petition to the High Court of Justice further argued that a decision
not to grant permission to post signs at the park would violate freedom of expression
and the right to equality.

Zochrot subsequently sent a letter to the JNF congratulating the Fund on the
posting of the signs as an important step toward public recognition of the Palestinian
life in the country and in advancing the shared existence of all residents of the land.
We also proposed that similar action be taken to mark Palestinian communities
and sites at every place for which the JNF is responsible. The signs were posted in
May 2006, but one month later one of the signs disappeared. In July the remaining
sign was vandalized rendering the text referring to the Palestinian villages illegible.
Portions of the sign describing the Hasmonean, Byzantine, Roman, and Crusader
periods in the park remained unscathed.

7 See, the High Court of Justice Petition No. 5580/05 on the Zochrot website for case background
and legal arguments. /d. See also, Amiram Barakat, ‘The JNF will post signs commemorating the
Palestinian villages that were destroyed’, Ha ‘aretz, July 26, 2005.

8 High Court of Justice Petition No. 5580/05, id.
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Protecting sites of Palestinian memory

Zochrot also tries to prevent the destruction of the remaining signs of Palestinian
life from before 1948. For example, in 2004 we engaged in a joint effort to stop the
expansion of Moshav Ya’ad (Misgav Council in the Galilee), which would have
affected the center of the destroyed Palestinian village of Mi’ar including its cemetery.
A group of residents of the moshav, Zochrot and former Palestinian residents of Mi’ar
(the Society for the Protection of Nature also presented an objection) presented legal
objections to the proposed construction arguing that the memory of the Palestinian
Nakba should be protected.

Ms Hannah Livne, a landscape artist and resident of Ya’ad, spoke on behalf of
fifteen members of the moshav who publicly opposed those parts of the plan (and
a number of others who opposed the plan but did not want to affix their signature
to a petition against it) that would have affected the remains of central Mi’ar and
its cemetery. Livne outlined the three reasons why they opposed parts of the plan,
including its impact on visual landscape, archaeological reasons, and because of its
impact on the village of Mi’ar:

...The third is the matter of the village of Mi’ar. The village existed on the
hill until 1948 and was abandoned. Some of the people of Mi’ar who left the
village are our neighbors and I know them. The life that existed there was
extinguished. This involved great pain. We must acknowledge this if we are to
have co-existence.

History is built layer by layer. Usually every layer, by virtue of its existence, erases
the layer that proceeded it. This is the essence of history. In our case, people who
experienced the pain, come to the hill and see and remember the pain that they had.
The hill is a space of memory and they are entitled to it.

She thus suggested that ‘the area that has not been built up’ be preserved ‘as a
park that will give expression to the historical layers’:

..It would contain a reminder of the mishnaic Jewish village Sha’av, and a
reminder of the village of Mi’ar which disappeared. The park will preserve the
hill as a site, an area that would include expressions of the historical layers for the
needs of the people of Mi’ar and for the memory of what they experience and this
open wound. We have to understand what is happening to the other side and to
reconcile with it. This park is an opportunity and a turning point. It is something
that has not existed yet and there is hope for the future. We came to a compromise
that says that you can build the green plots which is also not easy. It’s hard to say
where the line should be drawn. The founders of Ya’ad who came to Mi’ar Hill
saw that it was a lovely place and they knew about the painful history there, so
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they went a bit further on. I heard that at the time, there was a boy who said when
the people of Ya’ad came to settle in the area it was easier for them because of the
greater distance from the village that was destroyed.

Mr Ahmad Tahta is a member of the group that organized the meetings between
the people of Mi’ar and the secretariat of moshav Ya’ad:

...From the beginning we had the intention of reaching a compromise that would
not hamper the expansion of the community and would not cause further injury
to the memory and the pain of the people of Mi’ar. We asked that a surveyor
examine which points might cause further injury to the memory and the pain of
the residents, and which points would not. We were shown only two points, on
the border of the plots. Yet, in the plan, plot 173 falls on the wall of a house, and
there would be a fence and a security path precisely over the mosque of the village.
Nonetheless, the members of the secretariat who saw the points marked by the
surveyor asked to keep plots 168-176.

This plan has a few versions. In one version a plot was added on the western
side. There was opposition by some of the residents that this would obscure the
landscape on the west, and members of the secretariat asked to cancel these plots
so as not to impair the landscape. To me, it seems that people treat scenic value as
being more important than the memory of people.

And finally, Mr Hayibi Zakhi, who was born in Mi’ar in 1942 told the hearing that
while he appreciated all the people who spoke, it nonetheless hurt him ‘that people
are building on my home. I don’t know what kind of democracy ruins a house and
builds another house on top of it. If they would build on this place and recreate the
houses both for Arabs and Jews to live in, [ would not be opposed to the plan’. The
regional planning council eventually agreed to leave open space (by removing 12
planned houses), followed by a decision by Moshav Ya’ad to remove 14 more houses
from the original plan.

Developing community-based models for refugee return and restitution

Zochrot also have an interesting new project, which involves a process of dialogue
between internally displaced Palestinians and Jews who are living on their land, It
aims to design a plan of action for improving the lives of both sides, based on the
recognition of the wrong done in the past. This is something that has never been done
before.

There has never been systematic dialogue between displaced Palestinians from



The Nakba - Something That Did Not Occur (Although it Had to Occur) 325

one particular village and Jewish Israelis living on their land today. Meetings are
organized not in order to get to know each other, or to learn about the conflict, but
with the aim of dealing with what happened in 1948, and to examine how this space
can be reshaped and how change can be brought about to allow a better life for all.

One example is an initiative between several members of Kibbutz Bar’am and
internally displaced Palestinians from the destroyed village of Bir’im.> A group of
7 Jewish members of Kibbutz Bar’am and 5 people of Bir’im was formed between
January and May 2004. As of July 2004 three meetings had been held. The first
meeting served to talk about what happened in the past, whilst in the second meeting
options for the future were discussed. The third meeting was dedicated to the
question: what can we do? This meeting was held in the church of Bir’im, one of
the few remaining buildings in the destroyed village. The group divided into two
sub-groups (Jewish Israelis and internally displaced Palestinians), and the Jewish
group produced a statement, which was subsequently discussed and approved by
Palestinian group members as the basic platform for future action:

With great sorrow for the injustice done in 1948, throughout the military regime
and until today, we wish to tell the story of what happened and act for the return of
the displaced people of Bir’im and their descendants to their village.

The statement included a list of basic principles for the proposed solution:

»  Bir’im will be re-established upon the lands and forest not currently cultivated
by Kibbutz Bar’am, Kibbutz Sasa and Moshav Dovev;

* Land built-up and cultivated by the kibbutzim will not be returned to the
original owners, unless the members of the kibbutzim agree otherwise;

»  Palestinian owners of the above land will be compensated;

»  Those displaced from Bir’im who choose not to return will be compensated;

*  Those displaced from Bir’im who reside abroad are considered right-holders
just like those present in the country;

*  All members of the group, those displaced from Bir’im and members of
Kibbutz Bar’am, will work together in order to prevent further confiscation
of land.

Based on these principles, Bir’im displaced would be restituted of some 10,000
dunums of land, while 2,000 dunums would remain with Kibbutz Bar’am, Kibbutz

% The report about this initiative was presented jointly by Einat Luzati and Shlomit Kafri, members
of kibbutz Bar’am, and Nahida Zahra, a second-generation internally displaced Palestinian resident
of Bir’im.
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Sasa, and Moshav Dovev (as compared to 600 dunums offered to the Bir’im displaced
by an Israeli government proposal based on the Liba’i Commission).

Future activities planned by the group included preparation of exhibitions
informing about the circumstances of depopulation and destruction of Bir’im and
Israeli polices preventing the return of its residents; a summer camp for the children
of both communities; work for the enlargement of the group; arrange a meeting
for Bir’im displaced with the Secretary of kibbutz Bar’am; posting of signs in the
village, cleaning of village paths; organize a meeting between members of kibbutz
Dovev and displaced people from the village of Sa’sa; organize public memorial
events to commemorate the history of Bir’im; raise public awareness about the plan
to rebuild the village based on the six principles listed above; and produce a film
about the second and third generation of both communities.

CONCLUSION

Posting signs at demolished Palestinian villages, protecting sites of Palestinian
memory and developing community-based plans for return and restitution are only
several elements of an expansive effort to commemorate the Nakba in Hebrew.
Calling attention to the Nakba in Hebrew—at schools, universities and in other
public arenas—should be an objective of all who desire mutual recognition and peace
between Arabs and Jews in the Middle East. At a time when the word machsom
(roadblock) is so ubiquitous that young Palestinians are unaware that it is a term
belonging to the occupation, let alone a word in Hebrew, it is appropriate that Israelis
think and speak of the Nakba as a way to begin to understand Palestinian suffering.

In addition to posting signs, Zochrot also suggests creating children’s games
on the subject of the Nakba, organizing study tours of villages that were destroyed
(including training tour guides for this purpose), manufacturing maps that include
these villages, creating a database and documentation of the demolished villages and
organizing exhibitions, among many other possibilities. This will all be carried out
in clear and simple Hebrew.1

Zochrot seeks to address these challenges: to commemorate and talk about the
Nakba in Hebrew so that our language will be more peaceful and just; to witness
what was wiped off the face of the earth in order to understand our neighbors’ pain
and loss; to acknowledge the Palestinian catastrophes of 1948 and 1967 and, thereby,
attempt to mold a peace-seeking Jewish-Israeli consciousness.

10" A Hebrew language database and publications prepared for village study tours are available on
the Zochrot website, <http://www.zochrot.org/index.php?lang=english> (accessed Mar. 20, 2007).
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B
Applicability to the Zionist/

Palestinian Conflict and the
Palestinian Refugee Issue

ﬂ ﬂ Transitional Justice and its

Jessica Nevo

This chapter begins with a brief comment on my personal experience in coming
to deal with the Palestinian refugee issue and exploring mechanisms for justice
in the context of the transitional justice paradigm. As a Jew living in Israel, the
process of uncovering the layers of denial about Palestinian history, their reality
and the ‘refugee problem’ was, and still is, complex and painful. As for many
Israeli Jews, including partners and colleagues who are politically active, this is a
never ending ‘journey of awakening’ that reveals hidden facts and confronts one
with a choice to reject the ‘official story’ of Zionism, to reject being deaf to the
stories of Palestinians. This decision requires one to cross the lines of consensus
and, as a result, live on the margins of society, labeled as a ‘traitor’.

At the same time, the fact that [ was born and grew up in Argentina before
coming to Israel has perhaps given me the immigrant’s ‘advantage of the margins’,
that is to say, it has enabled me to critically observe Israeli society and the official
(and dominant) Zionist version of its past and present history. But my Argentinian
background also means that I was exposed to the particular circumstances of a
society controlled by a totalitarian regime, characterized by total control of
the media, the education system and a pattern of gross human rights violations
including assassination of opposition figures. Having lived almost all of my life
under state terrorism and military curfews informed my own critical perspective
on the Zionist-Palestinian conflict.

I remember the first time that I understood that there were Palestinian citizens of
Israel; the first time I heard that more than 500 Palestinian villages were depopulated
in 1948; the first time I heard the Arabic word Nakba; and my first look at the
oppressive elements in planning and environmental policies in Isracl. My refusal
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to be drafted into the army was not, at that time, a conscious political stand; rather,
it was connected to a more intuitive feeling that ‘something was wrong’. Together
with my experiences living under a totalitarian regime in Argentina, these insights
into the more subtle aspects of totalitarianism and militarism under the illusion of
freedom that we live as Israeli Jews led me to the perspective presented here.

This chapter examines issues related to the Zionist-Palestinian conflict, and the
Palestinian refugee issue in particular, from the perspective of transitional justice.
Is the transitional justice paradigm relevant? If so, what existing civil society
responses in Israel express transitional justice mechanisms and how could they lead
a pro-active process towards more official mechanisms that advance transitional
processes? The first part of the chapter provides a brief review of the debate on the
applicability of transitional justice to Israel/Palestine, followed by an examination
of processes within Israeli Jewish society that indicate that an actual pre-transitional
process is already underway led by civil society. The chapter concludes with a
proposal for proactive strategies in anticipation of further change, and a discussion
of the role that Israeli Jews might play regarding the events of 1948.

TRANSITIONAL JUSTICE MECHANISMS

The International Center for Transitional Justice has identified five primary
mechanisms to deal with mass abuses and human rights violations in societies
undergoing transitions from war to peace, dictatorship to democracy, etc. These
are: prosecution, truth seeking (dealing with the past), reparations, institutional
reform, and removing abusers from positions of power. These responses integrate
elements from both retributive and restorative paradigms, use legal and non-legal
tools and may include official and unofficial initiatives, the latter referring to civil
society initiatives or ‘civil strategies’. This chapter focuses on strategies connected
to looking at the past, also known as ‘civil strategies of memory’.

Besides being a place to learn about the impact of gross human rights abuses
on society, as mentioned above, Argentina is also a pertinent place to examine
mechanisms developed in response to such situations. The mechanisms set up
in Argentina were developed long before transitional justice was conceptualized
as a discipline and ‘truth commissions’ became famous with the 1990 Truth and
Reconciliation Commission in South Africa. The National Commission on the
Disappeared or CONADEDP, the first formal ‘truth-seeking mechanism’ of its
kind, was set up in Argentina in 1984 during the transition from the dictatorship
to democracy. Survivors and representatives of those who had disappeared at the
hands of the Argentinian military demanded that the newly-elected democratic
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government disclose the facts about the events that took place during the military
dictatorship.!

The National Commission on the Disappeared was actually a political
compromise as civil society groups had petitioned for the establishment of an
official government commission. While CONADEP was only semi-official in
nature, civil society demands would eventually lead to the establishment of an
official commission of inquiry.? CONADEP was mandated to establish the truth
about the fate of the disappeared and the nature of repression under military rule.
In other words, the National Commission on the Disappeared was a fact-finding
body, as if the main question of a commission of inquiry in Zionist-Palestinian
conflict would ask: ‘What happened in Palestine in 1948 that led to the refugee
problem?’

The truth-seeking process in Argentina, however, was not limited to CONADEP.
The weekly demonstration of the ‘Mothers of the Plazo de Mayo’ that began in
1976 has and continues to serve as an active ‘tool of memory’, publicly raising
demands for truth and accountability about the disappeared.> In March 2004, a
Museum of Memory was established at the Escuela de Mecanica de la Armada.
The school previously served as the main torture camp during the military regime
in Argentina. The Argentinian president, Néstor Kirchner, chose the site due its
significance, and to express an apology for the crimes committed by the military
junta 28 years ago.

Before discussing possible strategies for official transitional justice mechanisms
in Israel— commissions of inquiry and/or ‘civil strategies of memory’—the
following section provides a brief review of the main arguments concerning
the applicability of the transitional paradigm to the Zionist-Palestinian conflict,
followed by a counter argument that a ‘transition’ has, in fact, already started.

! Nunca Mds. Annexos del Informe de la Comision Nacional sobre la Desaparicion de Personas
(Buenos Aires: Editorial Universitaria de Buenos Aires, 1984).

2 Ruti G. Teitel, Transitional Justice (Oxford: Oxford University Press, 2000), 78.

3 At the beginning of the first intifada 1 joined ‘Women in Black—Israeli Women Against the
Occupation’ in Haifa, a group which has used this same pattern of weekly demonstrations for nearly
two decades and continues to do so today.
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Arguments against the applicability of transitional justice to the
Zionist-Palestinian conflict

The conflict has a unique history and features

One of the more common arguments is that transitional justice mechanisms are
not applicable to Israel/Palestine because this conflict and its features are unique.
Lessons learned from other transitional processes, such as the well-known case of
South Africa in particular, therefore, do not apply.

Taking the South African comparison as an example, however, it is possible
to identify similarities between the former apartheid regime and Israeli control
of the occupied Palestinian territories.* A more critical approach might argue
that the hidden and real agenda of all peace agreements between Israel and the
Palestinians, from the Oslo agreements® of the 1990s to the 2003 Road Map® is to
set up an apartheid system in the West Bank, based on the creation of territorial
bantustans, the relocation of the Palestinian population, land confiscation and a
segregated economy’.

Based on these similarities with the former South African regime, it would
be possible to look at the South African experience as a transition model for the
Zionist-Palestinian conflict.

Restorative/transition mechanisms address internal conflicts
Others suggest that restorative/transition mechanisms are applicable primarily

to internal conflicts, like Argentina or South Africa, where the parties to the conflict
share the same territory, while the Israel/Palestine case is characterized by cross-

4 See, e. g., Marwan Bishara, Palestine/Israel: Peace or Apartheid (London: Zed Books, 2001).

5 See, Israeli-Palestinian Declaration of Principles on Interim Self-Government Arrangements, Sept.
13, 1993, reprinted in, International Legal Materials 32/6 (1993), 1527-44; and, Interim Agreement on
the West Bank and Gaza Strip, Sept. 28, 1995, reprinted in, International Legal Materials 36/3 (1997),
557-649.

6 A Performance-Based Road Map to a Permanent Two-State Solution to the Israeli-Palestinian
Conflict, annex to letter from the Secretary-General addressed to the President of the Security Council,
UN Doc. S/2003/529, May 7, 2003.

7 See, e.g., Edward Said, 1999, ‘Truth and reconciliation’, al-Ahram, Jan. 14-20, 1999, <http://
www.Ahram.org.eg/weekly/1999/414> (accessed Mar. 20, 2007); Meron Benvenisti, ‘Bantustan plan
for an apartheid Israel’, The Guardian, Apr. 26, 2004.
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border conflict. To back this up they also point to the increasing trend towards
separation of Israeli Jews and Palestinians.?

At the same time, the geographic proximity of Israel and the occupied Palestinian
territories, 40 years of blurring the ‘green line’ (the border between Israel and the
West Bank before 1967) through settlement construction in the OPTs, and the
interconnection of the two populations, challenge if not contradict the definition of
this conflict as a cross-border one. The dependency of the Palestinian economy on
Israel is another crucial aspect of this interconnection, as is the presence of thousands
of Israeli Jewish soldiers and almost half a million Israeli Jews living in settlements
among the Palestinian population in the occupied territories.

These realities, along with the fact that Israel does not truly intend ‘separation’ or a
total withdrawal and dismantling of settlements, suggests that the Zionist-Palestinian
conflict is, in fact, an internal conflict—similar to the one in South Africa—and
should therefore be considered as such when dealing with transitional justice.

There is no discontinuity in the ruling political regime

Another argument against the applicability of transitional justice in the Zionist-
Palestinian case is that the efficacy of the process is grounded in a clear discontinuity
of the ruling political regime. This creates the space for any new political regime
to openly reject the former regime during the transitional process.” Moreover, it
is argued that transitional justice mechanisms are more appropriate for societies
emerging from dictatorship or totalitarianism.'

On the contrary I would argue that a sharp or drastic discontinuity in regime is
not absolutely vital for a transitional process. In Israel, a transformative and genuine
process will demand structural and institutional reforms that will require the rejection
of the former dominant ideology, these reforms acting as a kind of ‘discontinuity of
regime’.

Amore radical analysis would contend that Israeli society as a whole is militarized.
It is led by values of war and violence, and it educates its citizens to consent to

8 See, e.g., Eric Goldstein, Truth Commissions and the Israeli-Palestinian Conflict: A Comparative
Perspective, annexed to, The Feasibility of a Tribunal on Palestine (Euro-Med Human Rights
Network, 2003) <http://www.euromedrights.net/usr/00000011/00000014/00000380.pdf> (accessed
Mar. 20, 2007).

® See, Yael Tamir in, Henry Steiner (ed.), Truth Commissions: A Comparative Assessment, an
interdisciplinary discussion held at Harvard Law School in May 1996 (Cambridge, MA: Presidents and
Fellows of Harvard College, 1997), 75-80.

10 Goldstein, supran. 8.
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the draft system from the moment they are born."! Moreover, Israeli governments
historically have been led by former military officials.

An acknowledgment that ‘something is wrong’

Finally, some argue that the Israeli-Palestinian conflict cannot (yet) be defined
as in a transition phase, because it is far from being a post-conflict situation. Alex
Boraine, Vice-Chairman of the TRC in South A frica under Archbishop Desmond Tutu,
proposes one way of looking a patterns of transition and how they condition different
modes of justice. Each pattern has to deal with particular political and institutional
constraints which delineate the form of justice—from the most retributive model
(prosecutions and trials) to more restorative models (truth commissions). Boraine’s
four patterns of transition, listed below, do not apply directly to the Zionist-Palestinian
conflict.

(1) Full defeat in an armed conflict as in Germany at the end of WWII;

(2) A transition after a dictator loses an election, as in Chile;

(3) A transition through compromise and negotiations like South Africa; and

(4) Transition from longstanding communist regimes as seen in Eastern
Europe.!?

It is argued that transitional justice is not applicable to Israel/Palestine because
the success of such a process lies in the willingness of the ruling regime to undertake
an official initiative. In the present circumstances, the Israeli government will neither
initiate nor back (unlike what happened with former apartheid government in South
Africa) such a process. Moreover, transitional processes are effective only when
the perpetrators—in this case Israeli Jews—realize that ‘something is wrong’."
This recognition cannot happen as long as Israeli Jews perceive themselves only as
victims and not as perpetrators of the abuses suffered by Palestinians.

When the impetus for an official process is lacking, the construction of collective
memory, and the investigation and documentation of past repression is often taken
up by civil society." Unofficial, civil strategies of memory have been developed

1 For more information see, New Profile, Movement for the Civil-ization of Israeli Society <http:/
www.newprofile.org> (accessed Jan. 24, 2007).

12 Alex Boraine, A4 Country Unmasked (Capetown: Oxford University Press, 2000), 382.
13 Tamir, supra n. 9.

14 Teital, supran. 2, 81.
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in countries, such as Uruguay, Brazil and Ireland among others, where official
government policy towards the past is characterized by amnesia or collusion. In
Guatemala, for example, which is dealt with in more detail by Sandra Vicente in
chapter 2, the church initiated unofficial investigations of past abuses. Strategies
that began as civil society/grassroots efforts often catalyze official processes, as
in Guatemala where unofficial findings were later incorporated into an official
report, comprising institutional reforms, investigations, prosecutions and
reparation programs. Exposing hidden facts and narratives, and the denunciation
of abusive regimes by non-governmental voices, eventually mobilizes an official
response.

A truth-seeking process that looks back at the history of Israel (either the last 100
years or since 1948 or 1967), and the Israeli policy towards the Palestinians living
on this piece of land, would lead to the exposure of human rights violations and
oppressive policies against Palestinians. It could end up putting the whole Zionist
project on trial. The official exposure of mass abuses committed in 1948 would
mean recognition of the damage inflicted. Such an acknowledgment would require
an admission of responsibility for the events of 1948 (if not earlier), not least of
which would suggest a need to establish official reparation programs for Palestinian
refugees and their descendants (including internal refugees—i.e., Palestinians living
in Israel who were displaced in 1948).

Aware that the Israeli establishment will not lead a ‘peace with justice and
reconciliation’ process and recognizing the fact that politicians and generals will
not provide, in the immediate future, official backing for a transition process, some
Israeli civil society groups are already re-telling the story of the occupation, the
establishment of Israel, the Nakba and the Zionist movement. The story of 1948,
for example, is being re-told by the ‘new historians’ who challenge the hegemonic,
Zionist narrative of the conflict; by civil society groups such as Zochrot (see
chapter 11) who bring the Nakba to the Jewish Israeli public; by the 1948 women’s
testimonies project of the Isracli NGO Bat Shalom's; and also by a coalition of
activists and organizations that came together in 2006 in order to raise awareness
leading up to the 60" anniversary of the Nakba in 2008.

The amnesia or collusion in our case is not only towards the past but also towards
the present, that is to say, the occupation. The refusenik movement—18-year-old
women and men resisting compulsory draft to the army, often at risk to their own
security and personal freedom—and the trials the army held against them, mainly
in 2002-2003, have also challenged the desire of officials to ‘sweep’ undesirable
histories of the military occupation in the West Bank and Gaza under the carpet.

IS For more details see, the Bat Shalom website <http://www.batshalom.org> (accessed Mar. 10,
2007).
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I see the testimonies given by refuseniks in military court about massive abuses
of Palestinians in the occupied territories as anticipating a unique truth-seeking
mechanism in Israel. The strategy of the refusers led to slight changes in the draft
process, thereby anticipating some kind of ‘institutional reforms’, another indicator
that predicts the possibility of a transitional justice process.

All the voices mentioned above clearly declare that ‘something is wrong’. In this
way they are re-telling the ‘official story’ of Zionism, the 1967 occupation and the
violations inflicted on Palestinians. They also challenge the ‘victim psychology’
discourse that is dominant among Israeli Jews and in Israeli institutions. If there is
an admission that ‘something is wrong’, this could lead to a type of transition.

TRANSITIONAL JUSTICE MECHANISMS RELEVANT TO 1948

I arrived at the transitional justice paradigm while looking for alternative
responses to ‘personal’ traumas/experiences of violence, abuse, violation and crimes
and became interested in alternative processes—i.e., outside the criminal justice
process—undertaken by communities and societies coming to terms with collective
traumas and crimes, and searching for justice, closure and healing. The transitional
justice paradigm goes beyond criminal justice and broadens the concept of bringing
about justice. While trials focus on the perpetrators, transitional justice, combined
with a restorative component, focuses more clearly on ‘survivor’s justice’.

As mentioned earlier, transitional justice utilizes a range of retributive and
restorative forms of justice. Looking at the intersection of transitional justice with the
restorative justice paradigm is interesting for several reasons, including the raising
of questions about the efficacy of the adversarial paradigm based on the experiences
and contributions of international criminal tribunals, like the ones in Bosnia and
Herzegovina and Rwanda, to peacemaking and reconciliation, and because of the
limitations of the adversarial paradigm in addressing situations where violence is
endemic.

One model of restorative justice, developed at the University of Fresno, California,
deals with healing and restoration of material and non-material harms through
processes that aim to solve conflicts in such a way as to give maximum response to
the needs that the harm produced.'® For the model to be successful all three of the
following components must be fulfilled, and each one is reliant upon the fulfillment
of the former:

16 See, Ron Claasen, Restorative Justice Principles and Evaluation Continuums (Clovis, CA:
National Centre for Peacemaking and Conflict Resolution, 1995).
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(1) recognizing/acknowledging the harm perpetrated;

(2) restoring the imbalance and repairing the wrongs; and

(3) clarifying the future and giving assurance that the wrongs will not be
perpetrated again.

Based on this model, the first stage requires dealing with the past. How can we
talk about reparation/compensation when the perpetrators have yet to acknowledge
their wrongs? Palestinian demands for reparations will go unmet without recognition
by the Israeli establishment that the Nakba happened and that it caused harm. In
order to reach this first stage two parallel strategies are proposed: a commission of
inquiry and alternative civil society strategies of memory.

Societies in transition use ‘truth-seeking’ mechanisms to deal with massive
human rights violations. They emerged as the leading transitional and restorative
mechanism to expose and eradicate massive and systemic abuses meted out by
repressive states. A diverse array of public truth-seeking mechanisms are commonly
used to address the question of recognition. They are seen by some commentators as
‘the essential, crucial minimum response’ to advance reconciliation for societies in
transition.'” According to Alex Boraine, one of the most important functions of such
mechanisms is

to reduce the number of lies that can be circulated unchallenged in public
discourse. In Argentina, its work has made it impossible to claim, for example, that
the military didn’t throw half dead victims in the sea from helicopters. In Chile it
is no longer permissible to assert in public that the Pinochet regime didn’t dispatch
thousands of innocent people.!

Participation in any social order presupposes a shared memory. To the extent
that memories of a past diverge, members of the same social order can share neither
experiences nor assumptions." In our case, the Zionist and the Palestinian narratives
exist in different spheres, different languages and they compete for visibility. Since
Israelis live as if the Palestinian narrative of 1948 does not exist, exposure to stories
retold in the public space, with as much official legitimacy as possible, can create an

17 See, Rajeev Bhargava, ‘Restoring Decency to Barbaric Societies’, in Robert I. Rothberg and
Dennis Thompson (eds.), Truth v Justice: The Morality of Truth Commissions (Princeton, NJ: Princeton
University Press, 2000), 45-67.

18 Quoted in, Alex Boraine, ‘Truth and Reconciliation in South Africa: The Third Way’, in Robert I.
Rothberg and Dennis Thompson (eds.), Truth v Justice: The Morality of Truth Commissions (Princeton,
NJ: Princeton University Press, 2000), 141-57, 146.

19 See, Paul Connerton, How Societies Remember (Cambridge: Cambridge University Press,
1989).
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opportunity for the Israeli Jewish public to hear the testimonies of the other. That is
the beginning of recognition, if not acceptance.

As I do not envisage an entirely official truth-seeking mechanism in the near
future, I see two possible tracks within the existing constraints of dealing with the
events of 1948 and the Palestinians refugee issue as a precondition for any conflict
resolution in the present.

A commission of inquiry

Under the Commissions of Inquiry Law of 1968 Israel has conducted several
official investigations of past events. These include the 1982 Kahan Commission set
up to investigate the massacre of Palestinian refugees in the Sabra and Shatila camps
in Lebanon, the Landau Commission investigating interrogation practices of the
General Security Services, the Shamgar Commission investigating the 1994 Hebron
massacre, the second Shamgar Commission into the murder of Yitzhak Rabin and
the Orr Commission investigating the October 2000 events. Regardless of whether
or not these official commissions of inquiry produced concrete outcomes, they at
least recognized that ‘something happened’.

Such commissions do not function as a court of law, but they are entitled to
request witnesses to testify as part of the commission proceedings. This is relevant
to Isracl/Palestine since attempts to prosecute mass human rights abuses (i.e.,
through criminal proceedings) focus on ‘personal responsibility’ and do not fit well
in situations where the violence/abuses are systemic, that it to say, where most of
the society, including perpetrators, collaborators and beneficiaries of the regime can
be blamed for the oppressive policies and/or violence, either directly or indirectly.
Criminal justice mechanisms are suitable when breaking the law is the exception and
not the norm.

The 1968 law provides for the establishment of commissions to review issues of
vital public interest that demand clarification and that are at the center of the public
agenda, including past events that may generate public unrest. But in the case of
Israel/Palestine it is the present relevance of the issues that justify a commission of
inquiry.?® All attempts to advance a ‘peace process’ have failed. One of the lessons
learned, as we saw before, is that it is not viable to skip stages in a healing or
recovery process. The failure to recognize the past and the harm done is central to
understanding the failure of the Israeli-Palestinian peacemaking process.

The basic contribution of the CONADEP report (Nunca Mas or Never Again)

20 See, Asher Maoz, ‘Law and History, A Need for Demarcation’, Law and History Review 18/3
(2000), <http://www.historycooperative.org/journals/lhr/18.3/maoz.html> (accessed Mar. 19, 2007).
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in Argentina was that it named the disappeared, recorded the testimonies of the
disappeared that were released and documented the systemic nature of the junta
repression. A minimum contribution of such a commission in our case would be to
give acknowledgment of the Nakba by naming all people who were damaged by the
1948 events including those who fled, those who were expelled, and those injured
and killed. Since the process of testifying and naming is thought to be cathartic in
itself, such a commission would provide the beginnings for a restorative, healing
public space.

Civil, alternative models of justice

The Israeli establishment may not be ready to take that step, but civil society is
ready, as discussed above. To achieve an official recognition of past harms in the
Zionist-Palestinian conflict will require unofficial, civil society strategies that hold
the possibility of eventually leading to an official mechanism of acknowledgment of
the Nakba and the Palestinian refugee issue.

Civil strategies of memory challenge official historiography and often lead to
the development of new movements that demand accountability. They also force
truth and justice into the social discourse. Initiatives led by Jewish Israeli groups,
such as a memorial for Nakba victims, civil society public forums with open
hearings, transmitted through alternative media, could provide the space to hear the
testimonies of victims, perpetrators and collaborators, acknowledge the past and
open the possibility for a transitional apology.

Holding such hearings among Palestinian communities outside Israel could be a
start if such hearings are still not possible to hold inside Israel itself.
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ﬂ 2 Public Participation in Peace Processes:

B
Comparative Experience and Relevant
Principles

Celia McKeon

One of the fundamental principles of democratic government is that it requires
the consent of the governed. The citizens of a country have the right to participate in
political decision-making' and the ‘will of the people’ is the source of legitimacy of
the political leadership.

Peace processes and the agreements reached through them offer opportunities
not only for ending violence, but also for negotiating new political structures and
relationships. Agreements often lead to significant changes to the structure of the
state, systems of governance, access to resources, security and opportunities for
development. The processes themselves offer opportunities for political reconciliation
between protagonists, and for the consolidation of democratic politics as the dominant
arena of political decision-making. Therefore, the way these processes are managed
matters, and the question of participation is of particular importance.

Yet the dominant paradigm of peacemaking is what may be called ‘elite pact-
making’; the leaders of the combatant groups are brought together behind closed doors,
often in a foreign country and frequently with the assistance of an international mediator,
to reach an agreement which satisfies the minimum demands of the negotiators. The
agreement is then announced to a largely ignorant and often polarized public, who are
then exhorted to accept it and expected to cooperate in its implementation.

This model of peacemaking has successfully contributed to the ending of civil
wars in a number of countries: Sierra Leone, Tajikistan and El Salvador. This success
should certainly not be under-estimated, and neither should the enormous challenges
of simply getting the armed parties to the table.

1 See, Article 21 of the Universal Declaration of Human Rights, GA Res. 217A, UN GAOR, 34
Sess., at 71, UN Doc. No. A/810 (1948); and Article 25 of the International Covenant on Civil and
Political Rights, Dec. 16, 1966, 999 UNTS 171 (entered into force Mar. 23, 1976).
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However, it is clear that this approach has some significant ‘opportunity
costs’. It rarely provides opportunities for those who are not involved in the
violence—including other political groupings, organized civil society or the
wider public—to have a voice in shaping or endorsing the agreements. And
although the end of hostilities is likely to be met with widespread feelings of
relief, some may feel alienated from an agreement that is not ‘theirs’.

PuUBLIC PARTICIPATION: AN ALTERNATIVE TO THE ELITE PACT-MAKING
PARADIGM?

In 2002, the Accord program of the London-based NGO Conciliation Resources
undertook a project to explore whether there are alternatives to this elite pact-making
paradigm of peacemaking. It discovered a number of highly significant peacemaking
experiences, in a range of different countries, where people have succeeded in
‘opening’ the political process to facilitate the participation of a broader range of
social groupings.

Each ofthe mechanisms documented in our Accord project engaged people from
different sectors and identity-groups to deliberate the substantive and procedural
issues addressed in the negotiations. The mechanisms existed in the ‘public
sphere’: wider audiences were aware of them and had opportunities to contribute.
They were reported in the media, the issues could be meaningfully debated in
public and representatives had opportunities to consult with constituencies.

The cases reveal several basic modes of participation in peacemaking?:

*  representative participation through political parties;

*  consultative mechanisms where civil society has an opportunity to voice
views and formulate recommendations; and

*  direct participation where all interested individuals engage in a process of
developing and implementing agreements to address the conflict.

Conciliation Resource’s Accord project contains a number of examples of each of
these modes of peacemaking. All are referred to in this chapter, and for each mode,
there is a more detailed description of one of the particular examples.?

% See, Catherine Barnes, ‘Democratizing Peacemaking Processes: Strategies and Dilemmas for
Public Participation’, in id. (ed.), Accord 13 (2002) <http://www.c-r.org/our-work/accord/public-
participation/introduction.php> (accessed Jan. 21, 2007).

3 Readers requiring more detailed explanations of context, methodology and outcomes of individual
mechanisms are encouraged to refer to the relevant articles in id.
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It is hoped that the following brief glimpses into the nature of mechanisms for
public participation elsewhere in the world may assist in reflecting on the opportunities
for more inclusive, participatory approaches to peacemaking in Palestine/Israel.
The examples are not offered as models to be replicated from one peace process
to another; rather they provide ideas of how different societies have drawn on the
strengths of their own traditions to create innovative mechanisms for participation.
Their successes and shortcomings hopefully provide both inspiration and warning to
inform conflict resolution efforts elsewhere.

Representative participation

In South Africa and Northern Ireland, key actors realized that an agreement
was unlikely to be sustainable without the involvement and consent of all the other
parties. The political negotiations were therefore designed to engage all the political
groupings with a requisite degree of public support that were willing to participate
in the talks. In both cases, these multi-party negotiations became decision-making
bodies addressing the constitutional framework for a new post-conflict social
contract.

In Northern Ireland, preparations began in 1996 for the “all party talks’. Elections
were held to ensure that there were delegations for all the main communities. Seats
were allocated through a two-track system, whereby 18 territorial constituencies
elected five representatives, complemented by a ‘top-up’ system which added two
representatives from each of the 10 most successful political parties. This resulted in
a total of 110 delegates to the talks.

The Northern Ireland Women’s Coalition was formed in response to the exclusion
of women from the candidate lists of political parties. When their lobbying failed, a
group of women formed their own coalition, including women from both the main
communities of Irish nationalists and unionists. In preparation for the elections, they
held meetings twice per week to debate positions and prepare their manifesto. The
meetings were facilitated by rotating chairs, and participants were encouraged to
bring their ‘identity baggage’ into the room. The Women’s Coalition needed to win
10,000 votes to be eligible for the ‘top-up’ layer seats. Despite a lack of resources,
they ultimately succeeded in gaining one per cent of the vote and finished as the ninth
most popular political party.

During the talks, the larger parties were allowed three seats at the table, plus
three back-up delegates. Smaller parties were allowed two seats plus three back-up
delegates. Initially the only women at the talks, the Women’s Coalition delegates
ensured that they always had a nationalist and a unionist woman at the table at all
times. Their back-up team of ten advisers was also similarly balanced, with delegates
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selected from an open meeting. Initially, they focused on procedural issues, helping
to smooth the process of the talks. As the negotiations advanced, they were also able
to broaden the agenda to include victims’ rights and reconciliation. To ensure they
remained representative of their constituency, they consulted with their membership
on a monthly basis, exploring their views on upcoming agenda items and holding
discussions with other NGO leaders.

The Belfast Agreement was signed in April 1998* and subsequently endorsed
by a public referendum. The representative political process was a key factor in
determining its acceptability to the wider public in Northern Ireland. It is widely
acknowledged that the Women’s Coalition played a crucial role in ensuring the
inclusion of sensitive issues, demystifying the political process and showing civil
society’s capacity to engage in political decision-making.

In both Northern Ireland and South Africa, there was a well-developed system
of multi party politics rooted in the vibrant political cultures of the different
communities. Many parties had processes for consulting members and affiliate bodies.
These factors increased the potential for parties to serve as a channel of constituency
interests and values; they could both represent prevalent opinions and help to ‘bring
along’ their supporters in the process. Over a period of time, the processes became
the main political forum for addressing the issues under discussion and there were
incentives for cooperative behavior in order for each group to achieve their primary
objectives. Because all political groupings could participate, it became difficult to
sabotage the process; instead, the parties remaining outside the process typically
became increasingly marginalized.

Consultative mechanisms

The Guatemalan Civil Society Assembly and the Philippines National Unification
Commission were both formed to consult a broad array of constituencies and elicit
their recommendations for peacemaking. The aim was to generate social consensus
to inform and shore up decisions taken by the government and armed groups (in
Guatemala) and by the government (in the Philippines). The Guatemalan Civil Society
Assembly was organized on a sectoral basis, enabling political parties, religious
groups, trade unions, women’s organizations, Mayan organizations, development
NGOs and others to debate possible solutions to a range of substantive conflict
issues. The Philippines National Unification Commission convened provincial,
regional and national level consultations, each comprising a range of social sectors,

4 Agreement Reached in Multi-Party Negotiations, Apr. 10, 1998, reprinted in, International Legal
Materials 37/4 (1998), 751-79.
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to make proposals on ending the armed conflicts and identify issues relevant to the
peace process.

The peace process in Guatemala ended more than three decades of war. As with
many places, the processes suffered many setbacks and a whole series of negotiation
processes preceded the UN-mediated negotiations between the Guatemalan
government and the Guatemalan National Revolutionary Unity, which resulted in
the Peace Accords of 1996.5 It was in the context of the UN-mediated negotiations
that the Civil Society Assembly took place, but it had some important precedents
in the Grand National Dialogue of 1989. The Grand National Dialogue convened
84 delegates representing 47 organizations, including the government, political
parties, media organizations, churches, etc. The Guatemalan National Revolutionary
Unity was not allowed to participate, and the process was also boycotted by right-
wing formations such as the large agro-business sector. Neither women’s nor
Mayan organizations were represented. Although security deteriorated and the
Grand National Dialogue had to be disbanded, it identified several themes of key
importance in the conflict. This analysis subsequently helped to define the official
negotiating agenda between the Guatemalan National Revolutionary Unity and the
government in 1994. Significantly, this new negotiation framework distinguished
between substantive and operative themes and the Civil Society Assembly was
created to discuss the former.

The Civil Society Assembly was chaired by a Catholic Bishop, assisted by an
Organizing Committee. It comprised representatives of 10 social sectors, including,
for the first time, representatives of sectors representing indigenous peoples
and women. The Assembly was mandated to draft consensus papers on seven
substantive negotiating themes, each of which was addressed sequentially. Each
sector presented its position on a specific theme and the issues were debated until
they were able to prepare a consensus paper. Many of the Assembly’s proposals were
adopted in the drafting of the relevant peace accord on the topic. The role played by
Mayan organizations was of crucial importance and enabled them to legitimize their
voice and issues in the mainstream of Guatemalan politics. However, the process
also had several shortcomings. The Civil Society Assembly failed to sustain the
participation of the agro-business elite, which led to the undermining of several
Civil Society Assembly suggestions on socio-economic and agrarian reform and
land distribution. There were also poor mechanisms for communication with wider

5 Agreement on a Firm and Lasting Peace, and the 10 Integral Agreements Covering Human Rights,
Resettlement, Human Rights Violations, Indigenous Peoples, Social and Economic Issues, Civilian
Power and the Armed Forces, Definitive Ceasefire, Constitutional and Electoral Reforms, the Legal
Integration of URNG, and Implementation, Compliance and Verification, Dec. 19, 1996, reprinted in,
International Legal Materials 36/2 (1997), 274-339.
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public, who remained relatively unaware of the details of the process, and who were
insufficiently engaged to support the accords in the subsequent referendum.

Each mechanism created unprecedented space for non-combatants to discuss the
structural causes of conflict and participants identified key issues that were later
incorporated into the official negotiating agenda. Yet the difficulties in sustaining
the outcomes of these processes suggests that while consultation mechanisms may
provide valuable opportunities to identify issues and build consensus, they are weaker
forms of participation than the representative model because their recommendations
are not binding.

Direct participation

The Malian inter-community meetings, Colombia’s Municipal Constituent
Assemblies and the local and regional peace committees of South Africa’s National
Peace Accord all reveal another mode of participation based on the direct involvement
of members of the public. In each, local civic leaders initiated and managed processes
engaging all interested community members in developing and implementing
agreements to address the aspects of a conflict within their control. In this way they
were able to create a ‘pragmatic peace’ with others in their community.

A significant factor was the scale on which they operated: by working at a
community level, local leaders could facilitate processes that engaged hundreds
and even thousands of people in face-to-face, direct political dialogue. Those who
participated in these processes tended to feel ownership of the agreements reached,
creating significant social pressure for their implementation.

The West African state of Mali experienced a separatist conflict in the north of
the country between June 1990 and March 1996. The conflict had its origins in the
political marginalization of the northern region and particularly of the nomadic
Tuaregs, who inhabit the area along with Arab nomads and the Songhoy sedentarists
of the Niger River basin. Efforts to reach a peaceful settlement of the conflict began
in late 1990 and culminated in the signing of a “National Pact’ in April 19926 between
the government and the armed movements. However, it soon became clear that the
National Pact process was incapable on its own of transforming the dynamics of the
conflict and bringing about sustainable peace. Local combatant groups continued to
fight the war and made implementation of the agreement virtually impossible.

It was only towards the end of 1994 that real breakthroughs began to occur.
Recognizing that they would need to take greater responsibility for their own affairs

¢ National Pact, Apr. 11, 1992 <http://www.c-r.org/our-work/accord/public-participation/mali-
national-pact.php> (accessed Jan. 21, 2007).
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to find a settlement of the conflict, local traditional leaders initiated peace talks in
their communities. This was soon followed by a series of local meetings, leading to
the negotiation of localized ceasefires that ended organized violence by April that
year. It was then that a small group of civil society leaders formed a ‘facilitation
group’ to provide guidance for local initiatives. They called on a trusted international
NGO, Norwegian Church Aid to assist their efforts. Thirty-seven inter-community
meetings were then conducted throughout the north.

The meetings were structured to meet the needs of communities characterized
by levels of interdependence with regard to territory, natural resources and trading
venues. Given the lack of leadership structures at this level, the facilitation group
selected meeting organizers on the basis of their individual integrity, position and
capacity to convene the events. They listed a series of problems arising from the
war and requested that the communities develop commonly acceptable solutions
to each one. The facilitation group also suggested that a diverse group of people
should be involved in decision-making at the meetings, including traditional leaders,
religious leaders and civil society leaders including representatives of women and
youth. Local politicians, soldiers and government officials were given ‘observer’
status, to ensure that sufficient space was given to the communities to engage in and
renew their traditional forms of dialogue.

Each meeting was attended by between 300 and 1,800 people and typically lasted
one or two days. It began with an introductory plenary, including the selection of
members for topical commissions. The commissions typically focused on issues of
security and development and each commission would debate possible solutions
to their issue, looking for compromises between the known positions of influential
figures. Their proposals would be brought back to the plenary where people could
make last comments or suggestions. Then the meeting would choose members for
follow-up commissions to carry out the decisions.

Although there were variations between the meetings, there were also some
important trends in their outcomes. The practical results included the re-opening of
markets, reduction in armed robbery and greater willingness among ex-combatants to
join demobilization camps and turn in their weapons. There was also overwhelming
agreement on the need to restore the authority of the state through the development
of its institutions.

THE ROLE OF INTERNATIONAL ACTORS

Although the most important ingredient in each process was the activation
of those involved, each mechanism needed a variety of financial, technical and
practical resources to implement it. International actors played crucial roles,
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whether by sponsoring or hosting preparatory or consultative meetings or by using
their leverage to encourage governments and armed groups to create socially and
politically inclusive processes. International observers, monitors and peace keepers
were also able to assist in addressing the ‘security first’ dilemma, by helping to create
a necessary level of security to create a safe environment for participation.

Such approaches need to be rooted in a respect for the primacy of local ownership
and popular sovereignty—and as such would require a paradigm shift away from
current interventionist policies. The ‘international community’needs to be encouraged
to design its interventions in a way that strengthens or complements indigenous
capacities for conflict resolution; respecting traditional leadership structures as well
as encouraging the participation of marginalized groups. It needs to be lobbied to
support fragile, local-level peace initiatives, which often offer important starting
points and precedents for national initiatives. There is a crucial need to support
vulnerable peace and human rights advocates, whose voices will play an important
role in preparing the public for political change.

LEGITIMATE PROCESS, LEGITIMATE OUTCOMES?

In each of the experiences documented in our Accord project, the involvement
of those outside the combatant groups imbued the negotiation of new political
arrangements with greater legitimacy. It is arguable that if a process is seen as
legitimate, then the outcomes are likely to be treated as such. Moreover, because
each of these processes enabled wider participation in general, there were more
opportunities for traditionally marginalized groups to have a voice. It was notable
that, women and indigenous communities in particular were able to raise their
political voice during the negotiations—creating a benchmark that carried forward
into the new post-settlement political system.

Each process also managed to take the political debate out of the capital and into
spaces accessible to ordinary people. In addition to the instrumental dimension of
influencing decisions, this had an important symbolic value: people felt that they
were being included in politics, often for the first time, and were able to take part in
shaping their country’s future.

All the case studies indicate that participatory mechanisms succeeded in widening
the range of issues addressed in the agenda, thereby offering a greater opportunity to
address substantive grievances and explore a wider range of possible solutions. This
also helped to reflect the scope of public concerns and generally contributed a greater
depth to the debate. Thus the agreements tended to be better at addressing the causes
of conflict and they had a broad legitimacy that made them more sustainable.

Even in places where there have been implementation difficulties, it has been
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impossible to ignore the agreement altogether. At the very least, the agreements
have remained alive in public political discourse as aspirational guidelines and
have provided an important base line for the political agendas of pro-agreement
activists.

Finally, each process can be seen to have emerged from the unique combination
of cultural resources, political traditions and imaginative leadership of its particular
context. The challenge for all of them has been to sustain the culture of inclusion they
stimulated, to institutionalize broad participation in the country’s political systems
and structures and to further embed the democratic values they promoted.

It seems that where a peace process enables broad-based participation and public
debate, intensely conflictual issues can be reclaimed as the normal subjects of political
dialogue, problem-solving and constructive action. They help to underscore that
differences can be addressed through political processes instead of outside the system
through illegal/violent means. The peace process therefore has the potential to be a
defining moment in the transition from one political order to the next and can create
movement toward a more participatory and democratic political system and society.

PrINcIPLES TO GUIDE PoLIicY AND PRACTICE

Why public participation?

Peace processes as processes of political decision-making—Peace agreements
typically go beyond arrangements to end the hostilities to address questions relating
to the state structure, political systems and the allocation of resources; as such they
can mark a significant turning point in the country’s history.

Participation is a fundamental human right—Effective political participation is
essential for determining the will of the people, which is the basis of the authority of
government. These rights should be promoted during peace negotiations, as in other
forms of political decision-making.

Supporting democratic values—A more participatory process can enhance
democratic values and structures, laying the groundwork for further democratization
of political systems and mechanisms for dispute resolution.

Enhanced legitimacy—The involvement of those beyond the combatant groups
gives greater public legitimacy to the negotiation of new political arrangements; if
the process is seen as legitimate, the outcomes are more likely to be treated as such.
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Ownership of agreements—Broad ownership of agreements contributes greatly
to the sustainability of settlements and is enhanced if a wide range of actors feel
included in the process.

Widening the agenda—Experiences suggest that a more open process tends to
widen the scope of political issues to be negotiated, offering greater opportunity to
address substantive grievances and explore a wider range of possible solutions.

Coordination of initiatives—The strategic co-ordination of peace initiatives and
advocates through a process of participation can enable more effective communication
between actors and less duplication of initiatives, binding people to a common process.

Reconciliation—Through the process of deliberating the issues and struggling to
reach shared agreements, peace talks can help to forge more cooperative relationships
between a country’s diverse communities and help to lay the foundations for social
and political reconciliation.

Dilemmas of public participation

Security first—Does public participation slow down the process of reaching
agreements on ending the violence? How can tensions between short-term security
and long-term solutions be managed?

‘Integrity of the mediation’—Does public participation putatrisk the confidentiality
and coordination that many mediators believe to be crucial to building trust and
effective negotiations between protagonists? Can sequencing inclusion in the talks
at different phases of the process help address this dilemma?

Divergent voices—How can process mechanisms deal with the heterogeneous
nature of ‘the public’ so as to address diverse and contradictory aspirations?

Managing inclusion—How can the process be designed to enable the effective
participation of traditionally marginalized social groups and not just the ‘civil society
elite’? Can and should exceptional support be given to pro-peace, pro-human rights
and pro-democracy groups within civil society?

Superficial participation—Given inevitable imbalances of power, how can one ensure
that public participation is meaningful rather than a superficial public relations exercise?
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Principles to guide policy and practice

General principles

Linking peacemaking to democratization and development programs—
International actors should work towards the collaborative development of process
mechanisms that underpin democratic values and decision-making. Peace processes
can address the challenges of comprehensive human security by considering issues
of good governance and equitable development within a participatory framework.

Primacy of local ownership and popular sovereignty—International interventions
should be designed to strengthen or complement indigenous capacities for conflict
resolution. This includes respect for traditional leadership structures as well as
encouraging marginalized groups. International actors can use their leverage to
encourage or sponsor processes that are socially and politically inclusive, and that
promote transparency and encourage the accountability of those who negotiate it.

Support for local-level peace initiatives—Participatory processes at a local level
can offer important precedents for national initiatives. International actors should be
sensitive to and supportive of local initiatives, especially as they offer opportunities
for reaching a ‘pragmatic peace’ within the community.

Conflict prevention—International development assistance that is designed to
strengthen governance systems should address issues of political inclusion and
actively promote appropriate forms of participation at local, regional and national
levels.

Public participation as a comprehensive framework for policy development.
Debates, campaigns and discussions about the roles of different sectors of national
and international civil society in peacemaking (i.e., women, war-affected children,
the business sector, international NGOs) can fit within the comprehensive framework
of public participation and policy development can be usefully approached from this
perspective.

Preparation for negotiations

Support for civil society peace advocates—TIt is vital to provide political, financial
and technical support as appropriate to vulnerable peace advocates operating in a
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hostile environment. Their voices will play an important role in preparing the public—
—and encouraging the protagonists to engage in negotiations.

Capacity-building—Invest in training opportunities and resources for participants
who might be involved in future negotiations. Provide support for strategizing among
non-combatant groups so that they can better articulate their aspirations, shape the
negotiating agenda and possibly develop consensus positions.

Violence mitigation mechanisms—In a context where wide scale violence could
threaten a negotiation process, explore with local civil society and the parties to the
conflict possible violence-reduction mechanisms which could be implemented at a
local as well as national level.

Safety—Push for principles of engagement in the negotiations that encourage
safe space for non-combatants.

Participation in formal political negotiations

Opening the process—International actors, and particularly countries that are
‘friends of the process’, can use their leverage to open the process to the participation
of non-combatant groups and ensure their aspirations are considered in the negotiating
agenda.

Process mechanisms—Develop mechanisms which enable the -effective
participation of all groupings, and which mitigate against domination of the
process by one or two groups. Explore the possibility and appropriateness of multi-
party representative negotiations, multi-sectoral consultation processes, or mass
participation direct negotiations—as consistent with the cultural and political systems
of the society.

Substantive agenda issues—With negotiations frequently tackling reforms to the
constitution, the security sector, socio-economic policy and human rights, relevant
sectors of society should be invited to contribute to the substantive content of the
agenda and provisions to address these issues.

Communication strategies—Develop public information campaigns that speak to
the variety of different constituencies being represented at the negotiations. Ensure
sufficient time and appropriate mechanisms for consultation between delegates and
their constituencies.
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Participation in implementation of agreements

Implementation—DPrioritize financial, technical and political support for
implementation of peace agreements, including mechanisms to monitor and verify
compliance.

Public education campaigns—Encourage and resource public information
campaigns and events and civic education initiatives that provide details and
opportunities for discussion on the agreements reached.

Referenda—If the public will be balloted on the agreement, work with the parties
to ensure that the public is informed of the issues and to ensure that referenda
questions are clear.

Institutionalizing participation—Contribute resources that enable continuity of
meaningful political participation in governing institutions.
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1 @ Do Israeli Rights Conflict
B
with the Right of Return?

Identifying the Possible Arguments

Michael Kagan

Debates over the right to return often compress two separate questions. First,
are debates about whether Palestinian refugees in fact have a right to return. Second,
are Israeli anxieties about what such return would mean. Relatively little attention
has been paid to examining how the right of return would play out in practice, and,
in particular, how Palestinian return could be implemented without trampling on
Israelis’ rights. Leaving these questions unanswered may encourage unnecessary
anxiety about refugee return for Israelis, and prevent Palestinians from refining their
arguments to accommodate legitimate Israeli interests.

This chapter takes as a given that Palestinian refugees have a right to return, as
well as restitution of confiscated property. The purpose of this chapter is to examine
whether Israelis or Jews' have rights that might conflict with these Palestinian rights.
If such conflicting rights exist, then they would have to be balanced against Palestinian
return. Depending on the relative weights of the conflicting rights, Palestinian return
rights might be negated entirely, limited in order to reduce harm to Israelis and Jews,
or unaffected (if the Israeli/Jewish rights are relatively minimal).

This chapter is an attempt to identify potentially conflicting Jewish/Israeli legal
rights, articulate the ‘best case’ arguments that can be made for them, and offer a
commentary on the strengths and weaknesses of these arguments. It is hence, first

! Throughout this paper, I use the terms ‘Israeli’ and ‘Jewish’ distinctly and deliberately. Israel
is a diverse country with citizens of many faiths and ethnic backgrounds, although the majority of
Israelis are Jewish. In discussing individual Israeli rights that might conflict with the right of return, it
makes little difference whether the Israeli in question is Jewish, Arab, Christian, Muslim, etc. On these
questions I will refer to ‘Israeli’ rights. However, some of the most important questions relating to the
right of return relate to the collective rights of either Jewish Israelis or of the Jewish people. In these
areas, a person’s religious background matters a great deal. On these questions, I will refer to ‘Jewish’
or ‘Jewish Israeli’ rights.
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and foremost, an effort to encourage a new line of constructive discussion on the
most sensitive and high stakes issue in the Israeli-Palestinian conflict. To this end,
each section of the chapter provides an overview of the legal context, then sets out
possible ‘pro-Israeli’ arguments, and, finally, provides a commentary on the legal
strength of the proposed Israeli argument. This study is intended only to map out
particular lines of legal analysis; each topic could be developed in greater detail.

Although this chapter presents arguments for Israeli rights that would conflict
with the Palestinian refugees’ right to return, this chapter should not be taken as
an argument against the refugees’ rights. The legal opinion of the author is that
Palestinian refugees individually have the right to choose whether to return to areas
that are now part of Israel.

WHAT 1S A CONFLICTING RIGHT?

To state the obvious, Jews and Israelis have a long list of rights. The only rights
addressed here are those that could conflict with the Palestinian refugee right to
return. Israeli citizens have a right to life, a right to be free and equal, a right to
security, a right to be free from arbitrary arrest, detention or exile, a right to free
movement within Israel and a right to residence inside Israel. None of these rights
directly conflicts with the Palestinian right of return. Palestinian refugees could
return to the country, and Israeli citizens could continue to enjoy these and other
rights freely and equally.

What, then, would a conflicting Israeli or Jewish right look like?

Even if Isracl were to concede in the abstract that Palestinian refugees have a
right to return to their homes inside Israel, there could be entirely separate rights
held by Israelis that simply cannot coexist with refugee return. In this situation,
Palestinian refugees might be blocked from actual return, or the practicalities of their
return would have to be adjusted. In this situation, refugees’ rights would have to be
vindicated in some other way, for instance through extra compensation or some other
remedy, but their actual return to a particular place might be prevented. But in order
for this to happen, it is not enough for a conflicting right to exist. The conflicting
Israeli right must be substantial enough to outweigh Palestinian return.

Broadly speaking, we can identify three types of possible Jewish/Israeli rights
that could conflict with Palestinian return. The first are collective Jewish rights to
form and maintain a specifically Jewish state, in which Jews must hold a dominant
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demographic majority. The second are individual Israeli property-related rights that
would conflict with property restitution for refugees. The third possible right addresses
Israel’s prerogative as a state to use the risk of social and political disruption as a
justification to avoid full refugee return and property restitution.

Why talk about conflicting rights?

Palestinians have been insisting on their right to return to homes inside Israel ever
since 1948, while Israel has consistently refused to allow return. General Assembly
Resolution 194 (I1I) of 1948 which called for refugee return, has become a central
part of the Palestinian national movement. These debates have often centered on
conflicting historical narratives, in which Palestinians claimed to have been expelled
while Zionists insisted they left voluntarily or at the instigation of Arab leaders. More
recently, historical research based largely on Israeli government archives has generally
backed up the Palestinian version. While a few scholars still dispute whether Israel
engaged in a pre-meditated plan of ethnic cleansing, fewer and fewer serious historians
debate that fear of violence, massacres by Jewish militias and forced expulsions of
particular towns and villages at the hands of Israeli forces were the main causes of the
Palestinian exodus. Adding to the historical debate, since the late 1990s several legal
studies have been published arguing that Palestinian refugees have a right to return that
is guaranteed by international law.® This legal scholarship has demonstrated that the
right of return has a much broader basis in law than General Assembly Resolution 194
(IIT), and that Palestinians can legally insist on return even if one were to accept for
the sake of argument the older Zionist version of what happened in 1948. In addition,
there has been new legal and historical research into the legislative mechanisms
used by Israel to transfer control over land from Palestinian refugees to Jews.* This
line of research has bolstered Palestinian arguments that the Israeli land regime is
substantially racist, and supports Palestinian claims for property restitution.

In recent years, a number of Israeli and Zionist intellectuals have sought to

2 GA Res. 194 (IIT), UN GAOR, 3¢ Sess., UN Doc. A/RES/194 (1948).

3 See, John Quigley, ‘Displaced Palestinians and a Right of Return’, Harvard International Law
Journal 39/1 (1998), 171-230; and Gail Boling, The 1948 Palestinian Refugees and the Individual
Right of Return: An International Law Analysis (BADIL Resource Center for Palestinian Residency
and Refugee Rights, 2001).

4 See, Michael R. Fischbach, Records of Dispossession: Palestinian Refugee Property and the
Arab-Israeli Conflict (New York: Columbia University Press, 2003); and Alexandre (Sandy) Kedar
and Geremy Forman, ‘From Arab Land to “Israel Lands”: The Legal Dispossession of the Palestinians
Displaced by Israel in the Wake of 1948°, Environment and Planning Development: Society and Space
22/6 (2004), 809-30.
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seriously engage with these arguments from the Palestinian side in a series of
conference papers and articles (many of which remain unpublished). A few Israeli
jurists, notably Yaffa Zilbershats and Eyal Benvenisti, have argued that there was
no right of return in international law in 1948 and that the Palestinian exile should
be legitimized as a population transfer between Arab states and Israel. Other Israeli
jurists, notably Ruth Lapidoth, have responded to Palestinian legal arguments by
insisting that law should not be relevant to resolution of the Palestinian refugee
problem. It is not the purpose of this paper to debate the basis of the right of return.
Suffice it to say, these legal responses to Palestinian arguments appear divorced from
the historical evidence about what Israeli forces did to Palestinians in 1948, or are
attempts to exempt Israel from the mandates of international law.

Perhaps the most interesting intellectual responses from the Israeli side have been
produced by political theorists, culminating in a collection of essays published in
July 2004 by the Israeli journal Theoretical Inquires in Law. Several of these writers,
notably Chaim Gans, Jeremy Waldron, and Yoav Peled and Nadim Rouhana (writing
jointly) adopt a partially sympathetic approach toward the Palestinian refugees,
acknowledging to varying degrees that they were dealt with unjustly during the
establishment of the state of Israel, while similarly opposing to varying degrees
their right of return. These writers generally assume that Palestinian claims are
legitimate in the abstract, but that they cannot be reconciled with the needs of Israel,
especially 57 years after the beginning of the problem. They therefore argue that the
right of return either cannot be implemented or must be substantially compromised.
In their analysis they assume that whenever Palestinian and Jewish/Israeli claims
clash, the Palestinians must be the ones to compromise. This imbalance renders their
conclusions less convincing. Nevertheless, these essays might be an intellectual
opening. That is because, rather than dispute the Palestinian right of return, they
articulate Jewish and Israeli fears about what Palestinian return would mean. This
opens the door for Palestinians to show either that Jewish/Israeli interests would not
be threatened by refugee return or are not as substantial as refugee rights.

There are, therefore, three reasons to add a conflicting rights approach to the
ongoing dialogue over the right of return.

First, assessing Jewish/Israeli rights is important for establishing a level playing
field in which claimed Jewish/Israeli rights are subject to the same legal scrutiny as
Palestinian claims. Since 1948, while the microscope has been turned on Palestinian
claims, much less attention has been paid to the legal aspects of corresponding Jewish/
Israeli claims. In some cases, scholars and advocates appear to take for granted that
refugee return would unacceptably infringe on Israeli rights. Such arguments may or
may not have merit, but they depend on the assumption—often left unanalyzed—that
there are, in fact, legitimate Jewish/Israeli rights that conflict with the right of return.

Second, separating discussion of Israeli/Jewish rights from Palestinian rights may
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facilitate more productive dialogue between the two sides. Without this separation,
any assertion of Palestinian rights may be misunderstood as a denial of Israeli rights,
and vice versa. Because Palestinians base their right to return in international law,
many Israelis may assume that international law leaves no room for their concerns.
By looking at separate, conflicting rights, the interests of both sides can at least
be acknowledged in the discussion, and both assessed through the neutral lens of
international law. This offers a channel of dialogue for Israelis and Palestinians who
want a just solution rooted in international law. Discussing conflicting rights would
be useful for Israelis who are sympathetic with the plight of Palestinian refugees,
but who worry about the effect on Israel of mass refugee return. This line of analysis
would be similarly useful for Palestinian refugees who want to advocate the right of
return without infringing on the legitimate interests of Israelis and Israel.

Third, if after legal scrutiny there are valid Jewish/Israeli rights that outweigh the
right of return in some or all cases, then Palestinians would be encouraged to respond
by adjusting their own claims.

What this chapter is not

This chapter presents a legal analysis; it does not assess political and religious
arguments associated with various streams of Zionism which can motivate resistance
to the right of return. A number of arguments have been made about why Jews are
entitled to either control land in Israel/Palestine, or create a Jewish-controlled state.
These arguments reference, among other things, ancient ties to the land, the value of
national redemption after the Holocaust, the need for a refuge from anti-Semitism,
the trauma of Jewish Diaspora, the fact that there are many Arab states but only
one Jewish state and perceived religious entitlements or connections. Each of these
arguments can generate a rich debate on a political, ethical, historical or theological
plane. But such arguments have, at most, only an indirect relevance to law. They
are important for this chapter only to the degree they relate to Jewish rights to self-
determination, which is discussed below.

This chapter seeks only to identify potential arguments that Israelis or Jews may
make for conflicting rights against the right of return. While it offers a commentary
on the strengths and weaknesses of these arguments, it does not attempt to present a
full Palestinian rebuttal. The objective here is to add an important dimension to the
debate over the right of return. But since this chapter does not explore the legitimacy
of the right of return, it does not offer a fully developed historical or legal argument
for the Palestinian cause. As already mentioned, the chapter begins from the premise
that Palestinian refugees have a right individually to choose to return to their homes.
It is taken as a given that Palestinians have been violently forced from their homes and
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dispossessed of their property in order to make way for the construction of a Jewish
state. Yet, even if it is assumed that Israel was built through colonialism and ethnic
cleansing, there still might conceivably be Israeli/Jewish rights that conflict with
refugee return. The purpose of this chapter is to identify and assess such claims.

JEWISH SELF-DETERMINATION

Among the most frequently asserted claims against the right of return is the Zionist
position that Israel has the right to exist as a Jewish state. This claim is asserted in
different ways. It is often spoken of in terms of Israel’s demographic anxieties about
maintaining a dominant Jewish majority.” It is sometimes asserted as Israel’s ‘right
to exist’, linked to the allegation that Palestinians assert their right to return out of
a desire to undo Israel’s existence as a Jewish state, rather than to pursue justice for
themselves.®

The Palestinian right to return on its own does not challenge Israel’s sovereignty
as a state. Just as other countries’ demographic composition has changed through
history, so could Israel’s. Nor does refugee return inherently challenge the ability
of Jews to live in Israel even as Palestinian refugees exercise their own right to
return. But Palestinian return would challenge Israel’s efforts to build and maintain a
dominant Jewish majority in the country. Israel’s Jewish demographic character is at
issue here, not the state of Israel itself, nor the right of Jews to live in Israel.

In the abstract, the key legal question is: Are Jews (or Jewish Israelis) a ‘people’
who have the right in international law to political sovereignty within an independent
country? If one ignores the rights of Palestinians, it is not difficult to answer the
question ‘yes’. But in order to pose a conflicting right against the Palestinian right to
return, Jewish self-determination on its own is not enough. The following argument
must be made from the Israeli side:

5 See, e.g., Tanya Kramer, ‘The Controversy of a Palestinian “Right of Return” to Israel’, Arizona
Journal of International and Comparative Law 18/3 (2001), 979-1016, 1013-15; and Albert W. Wan,
‘Israel’s Conflicted Existence as a Jewish Democratic State: Striking the Proper Balance Under The
Citizenship and Entry into Israel Law’, Brooklyn Journal of International Law 29/3 (2004), 1345-1403,
1356.

6 See, e.g., Marc Zell and Sonia Shnyder, ‘Palestinian Right of Return or Strategic Weapon?: A
Historical, Legal and Moral Political Analysis’, Nexus—A Journal of Opinion 8 (2003), 77-136; and
Yaacov Lozowick, Right to Exist: A Moral Defense of Israel’s Wars (New York: Doubleday, 2003),
220-1 and 235.
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(1) The Jewish community in Israel, and/or the Jewish people in general, have
a collective right to self-determination in Israel/Palestine;

(2) A large non-Jewish population would threaten Jewish self-determination; and

(3) The Jewish national right to self-determination outweighs the competing
rights of non-Jewish people to return to their homes, or to otherwise return
to the territory that became Israel.

The first premise is plausible; there is legal authority supporting the idea that
Jews are a people, although they have never been the only people whose homes
are in Israel/Palestine. However, even if one concedes, arguendo, the first of these
premises, the other points are much more problematic. Although Jews taken in
isolation are entitled to self-determination, they could achieve this jointly with non-
Jews in a state where all citizens are equal. Since self-determination is mainly a right
against foreign domination, ending Jewish dominance over Arabs in Israel would not
infringe on Jews’ rights to self-determination. And even if Jewish self-determination
would be threatened by refugee return, there is no sound basis on which this alone
would trump Palestinian rights. Self-determination in international law is meant to
facilitate the enjoyment of other rights, not to negate them.

For these reasons, the establishment and maintenance of a Jewish state is the
weakest possible conflicting right vis-a-vis the right of return dealt with in this
study. This legal weakness is notable in contrast to the political emphasis placed on
Israel’s determination to maintain itself as a Jewish state. This section begins with an
overview of the law of self-determination, followed by an attempt to present a best
case argument for Jewish self-determination as a conflicting right and a concluding
commentary on these arguments.

Who is entitled to self-determination?

The right of peoples to self-determination developed during the same first four
decades of the 20th century when the international community wavered over the
emerging conflict in Palestine. The law of self-determination is still ambiguous today,
and it was especially vague in its early years. There is, therefore, no open and shut
argument on either side about whether the Yishuv (Jewish community in Palestine)
had a legal right to establish an independent sovereign state in 1948.

Peoples’ rights to self-determination developed from a political principle in
international relations after World War I into a full fledged right today.” Before World

7 See, Malcolm N. Shaw, International Law. 4" edn. (Cambridge: Cambridge University Press,
1997), 177-81.
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War 11, states had not yet recognized the right of all peoples to self-determination. It
was included in treaty law for the first time in the United Nations Charter of 1945.%
On its face, the Charter’s reference to self-determination was only an articulation
of guiding principles and objectives®, although it may also have been a recognition
of an emerging customary norm. Self-determination only became indisputably
established as a clear right in international law in the 1960s with the 1960 Declaration
on the Granting of Independence to Colonial Countries and Peoples' and the 1966
International Bill of Rights. Self-determination was included as the first article of
both the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights: ‘All peoples have the right of
self-determination. By virtue of that right they freely determine their political status
and freely pursue their economic, social and cultural development.’!!

Since the law was still in development in 1948, any argument for self-determination
in 1948 can be subjected to some immediate doubts by legal formalists. Nevertheless,
itis clear that in 1948 self-determination was well on its way to being fully recognized
as a legal right; it even had carried substantial political weight already in the way the
international community dealt with the problem of Palestine after World War 1.

Though the right of peoples to self-determination is today clearly established, it
is much less clear what the right actually means, and who can legally benefit from
it. The most vexing question is whether this is a right held by each ethno-national
community, or whether it is merely a right of the people in a given territory to be free
from foreign domination. In Israel/Palestine, this boils down in part to the question
of partition. Can the right of self-determination be used to justify creating two states,
one Jewish and one Arab, out of what was once the unified territory of Palestine?
Or did the right of self-determination merely allow all of the people of Palestine
(both Jews and Arabs) to free themselves from foreign domination (i.e., the British
Mandate)?

International law has generally sought to protect territorial integrity.'? In the context
of decolonization after World War 11, commentators tended to define a people to simply

8 Charter of the United Nations, 51 Stat. 1031 (June 26, 1945), art. 1(2).

® See, Antonio Cassese, Self-Determination of Peoples: A Legal Reappraisal (Cambridge:
Cambridge University Press, 1995), 43.

19 Declaration on the Granting of Independence to Colonial Countries and Peoples, GA Res. 1514
(XV), UN GAOR, 15" Sess., UN Doc. A/RES/1514 (1960).

1 Tpternational Covenant on Civil and Political Rights, Dec. 16, 1966, 999 UNTS 171 (entered into
force Mar. 23, 1976, and for the United States on Sept. 8, 1992), art. 1; and the International Covenant
on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 UNTS 3 (entered into force Jan. 3, 1976),
art. 1.

12 See, Shaw, supran. 7, 181.
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mean the population of an established territory, rather than each ethnic group within
a particular territory."® States and international law commentators have consistently
objected to any notion of self-determination that would license all minorities to
territorially secede to form separate states. The International Commission of Jurists
that ruled in the 1920 Aaland Islands opinion stated that ‘positive international law
does not recognize the right of national groups, as such, to separate themselves from
the state of which they form a part by simple expression of a wish’."* Hence, rather
than requiring the division of states into smaller homogeneous ethno-national states,
the right to self-determination can be satisfied simply through democratic self-
government within a pre-existing territory.'

But there may be exceptions. One of the opinions issued in the Aaland Islands
case suggested that normal territorial sovereignty might be compromised in favor
of national self-determination during periods of political transformation, and called
for the international community to play a role in resolving such cases.'® In 1975, the
International Court of Justice noted that the UN General Assembly has on occasion
‘dispensed with the requirement of consulting the inhabitants of a given territory’"’,
in other words allowing pre-defined territories to be partitioned. According to the
court, such exceptions are made ‘either on the consideration that a certain population
did not constitute a “people” entitled to self-determination, or on the conviction that
a consultation was totally unnecessary, in view of the special circumstances’.!® The
court did not elaborate on what it meant by ‘special circumstances’, though this
oblique phrase may have been a reference to Israel/Palestine.

Rigidly defining a people in line with arbitrary borders can in practice make
forming a representative government difficult because the populations in a multi-
national state may pledge their political loyalties to their own subjective ethno-national
groups rather than to the state’s institutions." Some liberal political philosophers have

13 See, Thomas D. Musgrave, Self-Determination and National Minorities (Oxford: Clarendon
Press, 1997), 148-9.

14 ‘Report of International Commission of Jurists on Legal Aspects of the Aaland Islands Question’,
League of Nations Official Journal, Spec. Supp. No. 3 (1920).

15 “Freedom from colonial rule did not include a right for ethnic groups within the boundaries of
those colonies to secede or redraw the boundaries once independence had been secured.” Allison Beth
Hodgkins, ‘Beyond Two States: Alternative Visions of Self-Determination for the People of Palestine’
Fletcher Forum of World Affairs 28/2 (2004), 109-26, 112-3.

16 <Report of International Commission of Jurists on Legal Aspects of the Aaland Islands Question’,
supra n. 14.

171CJ, * Advisory Opinion on the Western Sahara’, in Reports (1975), 33, para. 59.
B d.
19 See, Musgrave, supra n. 13, 152-4.
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argued that free and democratic institutions are not usually possible in multi-national
states.?” These considerations bolster arguments for specific minority groups to form
separate, independent, and sovereign states. But it should nevertheless be understood
that, at most, self-determination supports partitioning established territories only in
exceptional cases.

Were self-determination to be defined purely in terms of ethnicity or religion
rather than territory, the people in question would need a territory in which they are
dominant enough to form a state without endangering basic democratic principles. If
it was legitimate to define Jews as a people, and hence establish a Jewish state, then
it would logically be reasonable to worry about how to ensure a dominant Jewish
majority. Achieving Jewish independence without endangering the rights of Arab
Palestinians was always a daunting task given that Jews were a minority in Palestine
up to 1948. Transfer also figured prominently in Zionist thinking.

Yet, even if international law, in rare circumstances, permits drawing new
territorial borders, self-determination is never a license for artificially changing the
demographics of a given territory or privileging the rights of one community over
another. International law has conceived self-determination as a means of facilitating
human rights, not as a claim that can defeat other rights.?! The UN Charter recognizes
self-determination along with principles of equality and human rights in general.
There is no provision for self-determination to trump other rights. The Charter’s
article 1 provides that the purposes of the United Nations are, inter alia:

(2) To develop friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples, and to take
other appropriate measures to strengthen universal peace.

(3) To achieve international co-operation in solving international problems

. and in promoting and encouraging respect for human rights and for
fundamental freedoms for all without distinction as to race, sex, language
or religion.

Three key pre-1948 documents are essential for understanding the way the
international community tried to apply emerging principles of self-determination

2 14, quoting J.S. Mill: ‘Free institutions are next to impossible in a country made up of different
nationalities.’

21 philosophers of human rights have stressed the need to balance collective and individual rights,
but individual rights ultimately must take precedence. See, Ignatieff stating that ‘It is the individualism
of human rights that makes it a valuable bulwark against even the well-intentioned tyranny of linguistic
or national groups’. Michael Ignatieff, Human Rights as Politics and Idolatry (Princeton, NJ: Princeton
University Press, 2001), 76.
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to Palestine. The first is the 1917 Balfour Declaration.?? The second is the 24 July
1922 decision by the Council of the League of Nations to endorse the Balfour
Declaration’s objective of establishing a ‘Jewish national home’ in Palestine.”
The third is the UN General Assembly’s 1947 partition resolution (Resolution
181).24 Of these three documents, only the second had binding legal force. The
Balfour Declaration was a purely political statement of British foreign policy,
which gained legal importance only when it was included in the League Council’s
resolution. Resolution 181 was officially only a recommendation. General
Assembly resolutions are generally not binding, although they are evidence of
the international community’s general sense of how international law applies in a
specific case.

The international community was consistently unwilling to endorse any forced
population transfer in order to achieve territorial partition in Palestine. In 1937,
the Peel Commission noted that it had first conceived that partition would involve
population transfer, but the British Government flatly rejected this suggestion.
Some commentators have noted that the League of Nations had designated Palestine
as a whole as a provisionally independent nation in 1919, not as a territory that
could be partitioned along ethnic lines, and had hence recognized the sovereignty
of the Palestinian people.? Britain’s role as a mandatory power was to ‘render
administrative advice’ and provide ‘tutelage’. Rather than act as a sovereign
government, Britain was in a fiduciary role, carrying out a ‘trust’.?® While there
was a need to determine how to replace Britain’s administrative role in 1948,
Palestinian self-determination had already been achieved (at least in theory) via
the League’s provisional recognition of the country’s existence as an independent
country.

By 1948, forced expulsion had already been clearly established as a war

22 Letter from F oreign Office (Arthur James Balfour) to Lord Rothschild (Nov. 2, 1917). The text
of the Balfour Declaration is reprinted in, A Survey of Palestine. vol. 1 (Washington, DC: Institute for
Palestine Studies, 1991), 1.

23 Declaration of the Council of the League of Nations (July 24, 1922). The 1922 Mandate for
Palestine is reprinted id., 4-11.

24 GARes. 181 (II), UN GAOR, 2™ Sess., UN Doc. A/RES/181 (1947).

25 See, Boling arguing that the people of Mandate Palestine as a whole had a vested collective right
to sovereignty, so that political and military efforts to partition the territory were illegal, supra n. 3, 17
and 22. See also, Hodgkins, supra n. 15, 115.

26 Palestine was a ‘Class A’ mandate under the Covenant of the League of Nations. The Covenant’s
article 22 provides, in part: ‘Certain communities formerly belonging to the Turkish Empire have
reached a stage of development where their existence as independent nations can be provisionally
recognized subject to the rendering of administrative advice and assistance by the Mandatory until such
time as they are able to stand alone.’ See, generally, Boling, supra n. 3, 22.
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crime or crime against humanity.”’ Israel was therefore bound to accept all of
the population—both Jews and non-Jews—from the territory it acquired during
the course of the 1948 war. Self-determination did not and cannot justify ethnic
cleansing or forced population transfer. This indicates the steep legal challenge
that advocates of Jewish self-determination face in opposing the Palestinian right
of return.

Best case arguments for exclusivist Jewish self-determination

Territorial integrity could not be maintained in 1948 Palestine

From the end of the Ottoman Empire, Palestine was a troubled territory because
it was torn between two competing national claims. Over the ensuing decades, the
Jewish and Arab populations grew into separate political communities, with tension
and violence growing between them. As Britain ended its mandate, the population
of the Palestine territory was so divided that Palestine could not be considered
a ‘definitively constituted’ sovereign state (in the words of the International
Commission of Jurists in the Aaland Islands case). Nor could the population
of Palestine be considered a single people that could effectively exercise self-
determination and establish institutions of democratic self-government.

Hence, the situation in Palestine in 1948 warranted two exceptions to normal
rules of international law of state sovereignty and territorial integrity. First, as
recommended in the Aaland Islands case, the international community had a role
in helping Palestine resolve its unstable de facto status. Second, the Palestine
territory could be partitioned in order to allow the two competing peoples inside to
enjoy separate self-determination. The UN General Assembly embraced both steps
through Resolution 181 (II), recommending the partition of Palestine.

It matters little here that the partition resolution was not binding, nor that the Arab
side rejected it. What is important here is that the General Assembly recognized
that there was nothing sacred about the territorial boundaries of Palestine. In the
case of Palestine, the international community recognized that self-determination
could be pursued at the expense of territorial integrity.

27 See, Charter of the International Military Tribunal, 58 Stat. 1544, EAS No. 472, 82 UNTS 280
(Aug. 8, 1945). The Charter defines ‘war crimes’ to include ‘ill-treatment or deportation to slave labor
or for any other purpose of civilian population of or in occupied territory’ and defining ‘crimes against
humanity’ to include ‘deportation’ of a civilian population on political, racial or religious grounds.
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The League of Nations and the UN recognized the Jews as a people entitled
to self-determination

The Jewish right to self-determination in Palestine has been recognized
internationally since 1922. The terms of Israel’s Proclamation of Independence
grew directly and naturally from decades of international recognition.

In assigning the Palestine Mandate to Great Britain, the Council of the League
of Nations adopted the terms of the 1917 Balfour Declaration, ‘in favour of the
establishment in Palestine of a national home for the Jewish people’.?® The Council
explicitly provided that Britain ‘should be responsible for putting into effect the
declaration’.?? The Council added to the terms of the Balfour Declarations by
stating: ‘Recognition has thereby been given to the historical connexion of the
Jewish people with Palestine and to the grounds for reconstituting their national
home in that country.’®® The United Nations General Assembly, anticipating the
end of the British Mandate, acted in 1947 to implement this Jewish right to self-
determination by recommending the partition of Palestine, including ‘independent
Arab and Jewish States’.*!

This well-known history shows a clear and logical trajectory: first, recognition
of Jews as a people; second, recognition of the connection between Jews and
the territory then called Palestine; and finally, endorsement of a separate Jewish
national claim to self-determination in Palestine. By endorsing partition, the
General Assembly rejected the alternative proposition that a Jewish national home
could be achieved without full Jewish statehood.** Relying as it did on both the
Balfour Declaration and the UN Partition Plan, Israel’s 14 May 1948 Proclamation
of Independence broke no new ground by declaring: ‘It is the natural right of
the Jewish people to lead, as do all other nations, an independent existence in its
sovereign State.’*

28 Balfour Declaration, supra n. 22.

29 Mandate for Palestine, supra n. 23, preamble.
3 1d.

31 GA Res. 181 (II), supra n. 24, Part I(A)(3).

32 See also, Anglo-American Commiittee of Inquiry, Report to the United States Government and
His Majesty's Government in the United Kingdom, Lausanne, Switzerland, Apr. 20, 1946 (Washington,
DC: United States Government Printing Office, 1946).

33 Declaration of the Establishment of the State of Israel, Official Gazette 1, May 14, 1948, 1.
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The international community made Jewish self-determination a higher
priority than Arab rights

Self-determination has a stronger and clearer basis in international law than
does the right of return. The Palestinian right to return relies heavily on customary
international law, expressed through UN General Assembly Resolution 194 (I1I). Self-
determination has a firmer basis, having been established in multiple international
treaties as a foundation for other rights and for world peace. Self-determination was
a founding principle of the UN Charter in the 1940s. The right to return did not find
expression in a treaty until the 1960s.3* It is hence entirely natural that Jewish self-
determination is a higher priority right than Palestinian refugee return.

Beginning with the Balfour Declaration and the League of Nations Mandate,
the international community recognized that Jewish self-determination would be in
tension with, in the words of Arthur Balfour, ‘the civil and religious rights of existing
non-Jewish communities in Palestine’.* It is lamentable that the balance of rights in
Palestine sought by the Balfour Declaration has yet to be achieved. The fact that the
international community recognized the obvious—that Jewish and Arab rights were
in conflict in Palestine—does not mean that the two peoples’ rights were necessarily
conditional on each other. A better way to look at the situation was that the international
community had no illusions. The international community endorsed the independence
and sovereignty for the eventual Jewish state with the full understanding that Arab
inclusion in the eventual Jewish state would be problematic.

The 1947 UN Partition Plan, while providing for equal rights for all, also
attempted to find a mechanism short of forced population transfer that could prevent
a large Arab population from relying on a Jewish state for its civil rights. Under the
plan, Arabs living in the Jewish state could opt for the citizenship of the Arab state
instead. Jews living in the Arab state could make a reciprocal choice.*® The plan also
temporarily prohibited Arabs from moving into the Jewish state, and vice versa.’” The
General Assembly hence wanted to establish incentives for Jews and Arabs to align
themselves with their respective national states. The General Assembly of course did
not endorse forced population transfers, nor anything approaching ethnic cleansing.
But it nevertheless showed a clear preference for as much ethnic homogeneity in
each state as possible, and signaled, in particular, that the independent Jewish state
ideally should not have a large Arab population.

34 ICCPR, supra n. 11. Israel ratified the Covenant in 1991.
35 Balfour Declaration, supra n. 22.

36 GA Res 181 (II), supra n. 24, Part I(C), chapter 3(1).

37 1d., Part 1(B)(9).
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The international community was not unaware that Arab rights within a Jewish
independent state would be problematic. Nonetheless, the international community
endorsed partition. From this, it would be fair to say that the international community
was willing, if necessary, to risk Arab rights in order to achieve an independent
Jewish national home. The international community’s unwillingness to sacrifice the
Jewish people’s right to ‘an independent existence in its sovereign State’ has great
significance for the implementation of Palestinian refugees’ right of return. Their
right to return can be fully acknowledged in the same sense that the international
community has long acknowledged non-Jewish civil and religious rights in Palestine.
But to the extent that the return of a mass of non-Jewish Palestinians would endanger
the Jewish character of the state, the Jewish right to independence is the higher
priority and more clearly established. Hence, implementing a full right of return is
impossible, though Israel may be able to implement a limited quota of returnees, in a
number small enough to maintain Jewish demographic dominance at present and for
the foreseeable future. No doubt, this is far from an ideal solution, but it is the only
way that long recognized Jewish rights to self-determination may be maintained.

Jewish self-determination is stronger today than in 1948

Today, Israel’s sovereignty and independence as a state are well established, and
not open to serious dispute. Nearly all of the world recognizes Israel’s statehood.
Israel was admitted to the UN in 1949, has been recognized by all but a few Arab
and Muslim states, and is recognized by all five permanent members of the Security
Council. In 1967, a legally binding UN Security Council resolution resolved any
lingering doubts about Israel’s legitimacy as a sovereign state within the borders
established by the 1949 armistice agreements. Resolution 242 of 13 November 1967%,
passed to deal with the repercussions of the June 1967 Arab-Israeli War, called on
Israel to withdraw only ‘from territories occupied in the recent conflict’, and called
for respect for the ‘sovereignty, territorial integrity and political independence of
every state in the area’. The Security Council hence accepted de facto the pre-June
1967 boundaries.

The Israeli people now are a mainly Jewish group who define their political identity
in reference to their life within a Jewish state. Palestinian refugees outside Israel may
have maintained their insistence on their right to return, but the Israeli people—their
national identity, way of life, culture, political cohesion, etc.—have developed on a
separate track. Even if Palestinian refugees should have been included in Israel from

38 SC Res. 242, UN SCOR, 1382™ mtg., UN Doc. S/RES/242 (1967).
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the beginning, history has left them outside the country, so that the Israeli people
developed without them. Palestinian refugees today are not part of the Israeli people.
They do not interact with Israel socially or politically, and many if not most of the
refugees do not accept the legitimacy of a Jewish state. They are not part of the same
political grouping. Hence, for Israelis today to exercise their right as a people to
‘freely determine their political status and freely pursue their economic, social and
cultural development’ they must remain separate. Israeli self-determination today
thus conflicts with the return of non-Jewish Palestinian refugees.

The only logical conclusion that can be drawn from binding international resolutions
on the Israeli-Palestinian conflict is that Israel must remain a Jewish state. The League
of Nations endorsed the objective of building a Jewish national home in 1922. In
2003, the UN Security Council endorsed a two-state solution.*® Such a solution to the
conflict is logical only if one assumes that Israel will remain Jewish. Hence, Israel’s
right to security, independence and sovereignty includes implicitly a right to remain
Jewish, which necessitates refusing the return of most non-Jewish refugees.

One of the expressions of self-determination for a sovereign state is the prerogative
to decide who can become a citizen. Determination of nationality—the granting of
citizenship and admission to a political community—is one of the few areas where
states may legitimately discriminate on the basis of race, religion, national origin
and ethnicity. Nearly all democracies do this in their immigration laws. Some
states refuse nationality to people who have lived on their territory for more than
one generation. In others, like the United States, immigration and citizenship is the
notable arena in which courts have not struck down nineteenth century allowances
for racial discrimination.

The clearest articulation of this provision for discrimination in international law is
in the Convention on the Elimination of All Forms of Racial Discrimination. Despite
generally prohibiting any ‘distinction, exclusion, restriction or preference based
on race, colour, descent, or national or ethnic origin’*, the Convention contains a
significant exception: ‘Nothing in this Convention may be interpreted as affecting
in any way the legal provisions of States Parties concerning nationality, citizenship
or naturalization, provided that such provisions do not discriminate against any
particular nationality.’*!

Israel is entirely within its rights to take religion and ethnicity into account in
determining who should become an Israeli citizen. Israel discriminates in its law of

3 SC Res. 1515, UN SCOR, 4862 mtg., UN Doc. S/RES/1515 (2003).

40 International Convention on the Elimination of All Forms of Racial Discrimination, Dec. 21,
1965, 660 UNTS 195 (entered into force Jan. 4, 1969), art. 1(1).

14, art. 1(3).
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nationality in favor of Jews, an entirely permissible practice under international law.
And it is well within its rights to not allow a large group of non-Jewish refugees to
become its citizens.

COMMENTARY: UNTANGLING SELF-DETERMINATION IN PALESTINE

The strongest aspect of the Jewish self-determination argument put forward here
is the premise that Jews are a people with a connection to the land of historic Palestine
and a right to a national homeland there. The principle that Jews should establish a
‘homeland’ was recognized in the League of Nations Mandate for Palestine. But
this does not mean that Jewish collective rights outweigh Palestinian rights, nor that
Jewish self-determination is effective legally as a conflicting right against the refugee
right of return. The authorization to build a Jewish national homeland was not a right
to form a Jewish-dominated state at the expense of other communities.

The only semi-legal sanction for Israel’s secession from Palestine was the
UN Partition resolution (Resolution 181) in 1947. Had population transfer been
a legitimate course of action in 1947, the General Assembly could have included
population exchange in its partition recommendation, as occurred in the partition of
India and Pakistan. But the General Assembly instead recommended full equality and
civil and political rights for Arabs in the prospective Jewish state. Resolution 181 (II)
was quite specific about minority rights. Although the UN partition plan would have
allowed for Palestinian Arabs inside Israel to voluntarily change their allegiance to
the Arab state, its default rule was that Arabs in the Jewish state would remain there
as equal citizens. Every non-Jew who was a resident of the Jewish state (i.e., the
Palestinians) would have been entitled to citizenship within the Jewish state. Jews in
the Arab state would have had a reciprocal right.*> The resolution provided that all
Palestinian citizens ‘shall become citizens of the State in which they are residents
and enjoy full civil and political rights’.+*

When one looks at binding resolutions on the Palestine conflict, the Jewish
self-determination argument appears even weaker. Less than a month before Israel
proclaimed its independence, Security Council Resolution 46 called on the Jewish
Agency and the Arab Higher Committee to ‘refrain, pending further consideration
of the future government of Palestine by the General Assembly, from any political
activity which might prejudice the rights, claims, or positions of either community’.*

42 GA Res 181 (I, supra n. 24, Part I(C), chapter 3(1).
B4
4 SC Res 46, UN SCOR, 2834 mtg., UN Doc. S/RES/46 (1948), para. (1)(d).
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This is an especially important resolution because it was passed in April 1948, during
one of the most intense periods of combat and refugee flight in the war. The Security
Council omitted any reference to Jewish rights to self-determination, and it clearly
anticipated that the General Assembly would arrive at a new recommendation after
the rejection of its earlier partition plan. More to the point, preventing war refugees
from returning to their original homes and villages certainly violated this provision
against prejudicing ‘the rights, claims, or positions of either community’.

It is true that the right of return was not explicitly enshrined in an international
treaty until the 1960s, largely due to the fact that there were no international human
rights conventions until then. But human rights certainly existed before the 1960s.
The Universal Declaration of Human Rights, approved in December 1948, prohibited
discrimination and stated in article 13: ‘Everyone has the right to leave any country,
including his own, and to return to his country.’*s The general prohibition on forced
expulsion had already been established by the London Charter of the Nuremberg
Trials.*

The doctrine of continuing violations developed in European human rights
law holds that states may be liable for rights violations that began even before
the ratification of key human rights treaties, so long as the situation continues to
exist at the present time.*” For instance, in the context of refugee property claims in
Cyprus, the European Court of Human Rights has held that Turkey could be liable
for property confiscations that occurred 16 years before Turkey accepted the court’s
jurisdiction.*® The same would be equally true in the Palestinian case; the Palestinian
exile experience continues today. Not only has Israel’s de facto policies not changed
Palestinian claims, Israel’s subsequent ratification of key human rights treaties have
strengthened Palestinian arguments for the right of return.*

45 Universal Declaration of Human Rights, GA Res. 217A, UN GAOR, 3% Sess., at 71, UN Doc.
No. A/810 (1948), art. 13.

46 Charter of the International Military Tribunal, supra n. 27.
47 Papamichalopoulos and Others v Greece—260-B (24.6.93), para. 40.
8 | oizidou v Turkey (merits\—Rep. 1996-VI, fasc. 26 (18.12.96), para. 42.

4 The doctrine of continuous violations holds that states may be liable for rights violations that
began even before the ratification of key human rights instruments, so long as the situation still exists at
the present time. See, Papamichalopoulos and Others v Greece, supra n. 47, para. 40.
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‘Jewish National Home’ versus Jewish State

The drafting history of the Balfour Declaration indicates that British authorities
at the time did not necessarily believe they were sanctioning a separate Jewish state.
As one account of the process explained,

The Zionist movement actually failed to secure British endorsement of a Jewish
Commonwealth of State in Palestine despite the document’s endorsement of a
Jewish homeland. As a result of the efforts of Lord Curzon, and several non-Zionist

Jews in the cabinet, the actual declaration stopped short of endorsing a state.>

Throughout the 1930s and 1940s, the Mandate authorities (and the various
commissions they created) wavered about whether the Balfour language endorsing a
‘Jewish national home’ meant an independent Jewish state, or merely the development
of a Jewish national community within the state of Palestine. Just one year before
the UN partition plan, the 1946 Anglo-American Committee of Inquiry had argued
against partition:

The Jewish National Home ... is today a reality established under international
guarantee. It has a right to continued existence, protection and development. Yet
Palestine is not, and never can be a purely Jewish land. ... It is, therefore, neither
just nor practicable that Palestine should become either an Arab state, in which an
Arab majority would control the destiny of a Jewish minority, or a Jewish state, in
which a Jewish majority would control that of an Arab minority. ... Palestine, then,
must be established as a country in which the legitimate national aspirations of
both Jews and Arabs can be reconciled without either side fearing the ascendancy

of the other.5!

Nevertheless, international law adapts to changed circumstances. New states
may acquire international legitimacy by the mere fact of their existence as
sovereign political units controlling a permanent population and having a territorial
base.?> A state may achieve this through the principle of self-determination, as
Israel argues it did in 1948. But international law allows the recognition of new

50 Hodgkins, supra n. 15, 115, citing Leonard Stein, The Balfour Declaration (London: Vallentine,
Mitchell, 1961), 500.

51 Anglo-American Committee of Inquiry, supra n. 32, chapter 1.

52 See, Ian Brownlie, Principles of Public International Law. 6" edn. (Oxford: Oxford University
Press, 2003), 77.
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states de facto, not only de jure.® Hence, although much of the international
community (including the United Nations) did not explicitly endorse the way
Israel came into existence, Israel has acquired legitimacy over time.

The concept of partitioning Palestine into two states has gained legal legitimacy
as well. In 2003, the Security Council explicitly endorsed partition of historic
Palestine as a final resolution to the conflict. Resolution 1515 of 19 November
2003 called on all parties to implement the Performance Based Road Map to
a Permanent Two-State Solution to the Israeli-Palestinian Conflict®. Resolution
1515 specifically endorsed the ‘vision of two states living side by side in peace
and security’.

Like the Balfour Declaration at the end of World War I, the current Road Map
shows the intersection between international law and politics. The Road Map
grew from US President George W. Bush’s speech of 24 June 2002. When the
Road Map was first proposed by the Quartet (the United States, the European
Union, Russia and the UN) in December 2002, it had political force given the
power of the states and institutions that drafted it. But until it was endorsed by the
Security Council in 2003, the Road Map was not legally binding.5

Being a sovereign state and being a specifically Jewish state are two separate
questions. Israel has acquired legitimacy only as a state, not as a specifically
Jewish state. The Road Map plan makes no mention of the ethnic or religious
identity of either state; it does not say that Israel must be ‘Jewish’, nor that the
proposed Palestinian state must be ‘Arab’. One could certainly argue that this is
implied in a two-state solution, but one can also still say that Israel’s existence
as a specifically Jewish state has never been explicitly endorsed in a legally
binding instrument. The two-state formula allows for substantial flexibility
regarding the demographic composition of each state, just as the UN’s 1947
partition resolution recommended a Jewish state with only a marginal Jewish
majority.

53 See, Robert Jennings and Sir Arthur Watts (eds.), Oppenheim’s International Law. 9" edn.
(Harlow, Essex: Longman, 1992), sect. 46.

54 SC Res. 1515, supra n. 39.

55 A Performance-Based Road Map to a Permanent Two-State Solution to the Israeli-Palestinian
Conflict, annex to letter from the Secretary-General addressed to the President of the Security Council,
UN Doc. S/2003/529, May 7, 2003.

56 On 14 April 2004, President Bush George W. Bush gave Israeli Prime Minister Ariel Sharon a
letter stating that Israel should remain a Jewish state, and opposing Palestinian refugee return to Israel.
At present, this is merely a political statement reflecting American policy, similar to the status of the
Balfour Declaration in 1917. Its importance stems from the political power of the United States, but it
is not international law.



Do Israeli Rights Conflict with the Right of Return 373

Assuming the legitimacy of partitioning Palestine in 1948, or of the two-state
solution today, there is still the question of whether Jewish self-determination
requires complete ethnic homogeneity—in other words, a dominant Jewish
majority. Itis one thing to take demographics into account when defining a people
for the sake of self-determination. It is another to look only at demographics.
The UN’s partition recommendation was essentially territorial in definition, but
used ethnicity as a guide as it carved out the territory. When the UN General
Assembly recommended partition in 1947, the proposed Jewish state would
have had only a narrow Jewish majority. The UN endorsed the Jewish nature
of this state only by recommending boundaries in which there would be a slim
Jewish majority and by providing ‘facilities for a substantial immigration’.%
Under the resolution, the Jewish character of the state could not be established,
strengthened or maintained through any compromise of Arab rights.

The suggestion that Palestinian refugees are not connected with the Israeli
people and therefore cannot be included in Israeli self-determination is
essentially a circular argument, and an effectively Jewish-centric perspective.
They have been excluded from Israel only because of the Israeli denial of the
right to return. Palestinian refugees are, at most, socially distinct from only
Jewish Israelis, not from all Israelis. Palestinian citizens of Israel share culture,
religious and family ties with Palestinian refugees, not to mention coming from
the same places of origin within historic Palestine. In addition, the economic
ties between the occupied Palestinian territories (including refugee camps) and
Israel, not to mention the geographic proximity of the refugee camps to Israel
should not be easily dismissed. Palestinian refugees’ ties to their homeland is
not at issue so much as the question of whether Jews have a collective right to
maintain dominant political and economic control of the country.

Though non-binding, the UN partition plan illustrates that building a
Jewish national home need not necessitate Jewish demographic dominance.
This concept is very different from the Jewish state idea that Israel insists on
today. It would not have had a dominant Jewish majority. Instead, it would have
had a significant Jewish population within a diverse country. One could still
rationalize partition on the logic that carving out a separate state provided the
Jewish community sufficient demographic weight to feel secure in a context of
ethnic tension. In the proposed state, Jews would not have been overwhelmingly
dominant in number, but they also would not have had to live as a small minority.
This version of Jewish self-determination does not conflict with the Palestinian
right of return.

5T GA Res 181 (II), supra n. 24, Part I(A)(2).
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Immigration versus return

The Israeli-Palestinian conflict has produced a confusing vocabulary about
migration, much of which is connected to conflicting notions of self-determination.
Palestinians insist on their right to return, while Israel has a Law of Return®®
permitting Jews from other countries to immigrate. While Jewish immigration for
Zionism has been a means for reconstituting a homeland, for Palestinians it has been
a form of colonization and fuel for displacement. Whereas for Palestinians return
would be a just restitution of the status quo, for Israelis it would be a disruptive
imposition of a foreign people in a sovereign state. Essentially, by viewing the
other’s form of migration (immigration for Jews, return for Palestinians) as
illegitimate, each side can perceive self-determination in terms in which the other
is excluded, or not present in large numbers. International law is not amenable to
such approaches on either side.

Since the vast majority of Jewish Israelis came to the country after the Balfour
Declaration, Palestinians can, with good reason, perceive the size of the Jewish
population in their homeland to be the artificial product of colonial policies. The
League of Nations endorsed Jewish immigration in its Mandate for Palestine, and
linked immigration to land settlement.®® This deprived Palestinians from setting
an immigration policy for their own country, which western states had been doing
since the nineteenth century, and which Israel seized the opportunity to do after
1948. At some points during the mandate period, when Britain sought to limit
Jewish immigration, Zionist organizations organized illegal immigration. Almost
immediately after the exodus of Palestinian refugees in 1948, Israel and Zionist
organizations facilitated the immigration of hundreds of thousands of Jews,
some of whom were settled on lands and in homes confiscated from expelled
refugees.

For all these reasons, much of Jewish immigration to Palestine and later to
Israel should be seen as bound up in colonialism and racism. Yet, no matter how
they arrived, Jewish immigrants to Israel and their descendants are today Israeli
citizens and have rights to remain in Israel as equal citizens, along with returning
Palestinian refugees. There are three reasons for this. First, Israel is a sovereign
state that is entitled to determine its own immigration and nationality laws. Second,

8 1950 Law of Return, Laws of the State of Israel 4 (1950), 114.

% According to article 6 of the Palestine Mandate: ‘The Administration of Palestine, while ensuring
that the rights and position of other sections of the population are not prejudiced, shall facilitate Jewish
immigration under suitable conditions and shall encourage, in cooperation with the Jewish agency ...
close settlement by Jews on the land, including State lands and waste lands not required for public
purposes.” Mandate for Palestine, supra n. 23.
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for better or worse Jewish immigration was endorsed by the League of Nations
mandate, and had the legitimacy conferred by the League. Third, many (though
by no means all) of the Jewish immigrants were refugees either from Nazism in
Europe or post-1948 anti-Jewish discrimination in Arab countries. Such people
had a right to seek asylum.

The state of Israel has the right, if not the duty, to preserve Jewish and Hebrew
culture. The International Covenant on Economic, Social, and Cultural Rights,
article 15, guarantees everyone’s rights to ‘take part in cultural life’.®® The state has
similar responsibilities to its substantial non-Jewish (mainly Arab) communities;
preservation of one culture is not a negation of another. Israelis today have the
same rights that Palestinians had in 1948: to remain in their country, and to be equal
citizens in it. But the International Covenant on Economic, Social and Cultural
Rights, article 5, makes clear that its protection of culture does not permit ‘any
State, group or person ... to engage in any activity or to perform any act aimed at
the destruction of any of the rights or freedoms [of others]’.*!

Some defenders of Zionism have increasingly sought to justify Jewish dominance
in Israel by analogy to international migration law. There are a number of states
in the world that define themselves by reference to a specific nationality, religion
or ethnicity. This is one reason why international law allows discrimination in the
context of immigration law, for instance favoring immigrants with certain ethnic,
religious and racial traits. This area of international law is morally unsettling
because it permits forms of discrimination that would be abhorrent to human rights
in any other field. Yet, this is a facet of international law today. ©

International law permits Israel to discriminate in favoring Jews as immigrants
via the Law of Return. The Inter-American Court of Human Rights issued an
advisory opinion in 1984 that Costa Rica is entitled to favor ‘nationals of other
Central American countries, Spaniards, and Ibero-Americans’ in its nationality
laws because it is legitimate in naturalization procedures to favor,

...those who, viewed objectively, share much closer historical, cultural and
spiritual bonds with the people of Costa Rica. The existence of these bonds
permits the assumption that these individuals will be more easily and more
rapidly assimilated within the national community and identify more readily

0 JCESCR, supran. 11, art. 15.

1 1d., art. 5.

62 See, e. 2., Roger 1. Zakheim, ‘Israel in the Human Rights Era: Finding a Moral Justification of
the Jewish State’, New York University Journal of International Law and Policy 36/4 (2004), 1005-32.

Zakheim argues that Israel can find legal justification for maintaining the Law of Return for Jews, but
not for ethnic cleansing.
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with the traditional beliefs, values and institutions of Costa Rica, which the state
has the right and duty to preserve.®

But the problem with this analogy is that when we talk of Palestinian refugees
we are not talking about immigration of new citizens. The right of return is about
the repatriation of people who were forced from their homes and de-nationalized for
discriminatory reasons. Sovereign states may legally restrict immigration in order
to maintain a particular ethnic or religious demography. But they may not expel or
prohibit people from returning to their homes in order to create a new demographic
reality. Since 1948, Israel has used military and political force to dramatically remake
the ethnic balance of the country. That is not permissible in law, and is not justified
by claims to self-determination.

The Palestinian situation is covered by the Racial Discrimination Convention’s
article 5:

States Parties undertake to prohibit and to eliminate racial discrimination in all its
forms ... notably in the enjoyment of the following rights ... [including] The right
to leave any country, including one’s own, and to return to one’s country; The right
to nationality; [and] The right to own property alone as well as in association with

others.*

The UN Human Rights Committee, interpreting analogous provisions of the
International Covenant on Civil and Political Rights, has commented: ‘The right
to return is of the utmost importance for refugees seeking voluntary repatriation.
It also implies prohibition of enforced population transfers or mass expulsions
to other countries.’®® Were we to accept the Israeli argument made above, then a
treaty designed to eliminate discrimination would somehow be read to allow ethnic
cleansing. Such a reading would clearly undermine international human rights law,
and is not warranted here.

93 Advisory Opinion on the Proposed Amendments to the Naturalization Provisions of the Political
Constitution of Costa Rica (OC-4/84), paras. 57, 60. See also, Belgian linguistic—S5 and 6 (9.2.67 and
23.7.68). The European Court of Human Rights reasons that differential treatment is impermissible
only when it lacks an objective and reasonable justification.

64 CERD, supra n. 40, art. 5.
5 Human Rights Committee, General Comment No. 27, Freedom of Movement (Art. 12), 67% sess.,
UN Doc. CCPR/C/21/Rev.1/Add.9 (1999), para. 19, reprinted in, Compilation of General Comments

and General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc. HRI/GEN/1/Rev.6
at 174 (2003).



Do Israeli Rights Conflict with the Right of Return 377

PROPERTY DISPUTES: REFUGEE RESTITUTION VERSUS SECONDARY
OCCUPANTS

Claims to restitution

Refugee return is highly linked to property restitution.* Property restitution has
been a hallmark of refugee return and reconstruction in other ethnic conflicts, such as
Bosnia and Herzegovina, Kosovo, Guatemala and elsewhere. If Palestinian refugees
were to return to Israel without being restituted their original properties, they would
essentially become internally displaced within Israel. Many Palestinian citizens of
Israel are already in this situation. Yet relatively more attention has been paid to the
demographic consequences of return than to the more technical issues involved in
property claims.

Whereas compensation remedies an injustice through the payment of money,
restitution remedies dispossession by allowing a property owner to reclaim the specific
property that he or she lost, vindicating property rights in the most direct possible
way. For refugees, restitution has a clear basis in international law. A number of legal
authorities make clear that restitution, not compensation, is the primary remedy for
violations of property rights, especially for refugees.®’

Restitution can give victims a unique sense of justice that monetary compensation
may never achieve. Although property, of course, has an economic importance, land
and homes also have unique sentimental importance to people and are, in this sense,
priceless. Where land is highly bound up with questions of personal and national
identity, as is clearly the case in Israel and Palestine, money alone is unlikely to
bring a complete sense of justice. Moreover, only restitution can actually reverse
ethnic cleansing. Compensation may concede past injustice or possibly deter future
violations, but it leaves ethnic cleansing in place.

Much as this chapter assumes for the sake of argument that refugees have a right
to return, we can assume for present purposes that they have a right to seek restitution

% See, UNHCR, Handbook for Repatriation and Reintegration Activities (Geneva, 2004), 16.

7 See, UNHCR, Executive Committee, Conclusion on Legal Safety Issues in the Context of
Voluntary Repatriation of Refugees, Conclusion No. 101 (LV) (2004); Committee on the Elimination
of Racial Discrimination, General Recommendation XXII, Refugees and Displaced Persons (Art.
5), 49" sess., UN Doc. A/51/18, annex VIII at 126, para. 2(c), reprinted in, Compilation of General
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc. HRI/
GEN/1/Rev.6 at 211 (2003). (1996); and UN Human Rights Commission Res. 2003/34, UN Doc. E/
CN.4/RES/2003/34 (2003).
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as well. The important issue here is to ask whether Israelis have conflicting rights
that may act as defenses to restitution.

Even ifthe state of Israel was a wrongdoer in terms of property seizures, individual
Israelis who have used the property (known as ‘secondary occupants’) can have
their own separate rights that may conflict with the rights of returning refugees.
Generally, two areas of law intersect to offer potential arguments for Israelis. First,
human rights law protects people’s right to housing, and can hence potentially affect
any effort to evict Israelis from residences on refugee property. Second, property law
in many cases protects investments even in property that should not have been taken
in the first place.

Although they preferred restitution as a remedy, both the Permanent Court of
International Justice in 1928 and the European Court of Human Rights have also
accepted compensation or provision of alternative property as a remedy for property
violations where restitution would not be possible.® The Chorzéw Factory decision
stated:

Restitution in kind, or, if this is not possible, payment of a sum corresponding to
the value which a restitution in kind would bear; the award, if need be, of damages
for loss sustained which would not be covered by restitution in kind or payment in
place of it-such are the principles which should serve to determine the amount of

compensation due for an act contrary to international law.%

The problem is how to define when restitution is ‘impossible’. This has no clear
answer in international law today.

The entire question of property restitution is worthy of a far more in depth legal
study; the following discussion will only briefly touch on the relevant issues.

Recent post-conflict restitution precedents

Since the end of the Cold War, there have been several cases of mass restitution
in the context of conflict resolution. One of the most vexing problems in these
cases has been how to satisfy displaced persons’ claims for property restitution
when their property has been occupied by other people. Much as it provides
a unique sense of justice to victims, restitution imposes immediate and direct
hardships on other individuals. Current occupants of a property must usually be

%8 See, Case Concerning the Factory of Chorzow, PC1J, Ser. A, No. 17, 47; and Papamichalopoulos
and Others v Greece (Article 50), 18/1992/363/437 (1995), para. 39.

9 Case Concerning the Factory of Chorzow, id.
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evicted. Three different UN studies have concluded that there is currently a lack
of clarity about how to resolve conflicting rights between returning refugees and
secondary occupants, and that this is an area in which more legal development is
needed.”

Property restitution has often been impeded by the rights of secondary occupants
of property.” These hardships may be especially acute in the case of Israel/Palestine
because an entire new country has been built over more than half a century around
the assumption that the displacements and land confiscations of the late 1940s and
early 1950s would not be reversed. Because of these hardships, current occupants
can assert various defenses to restitution.

In Bosnia and Herzegovina and in Kosovo, secondary occupants were allowed
few defenses against restitution. The Dayton Accords’ Annex 7 covered the rights of
refugees and displaced persons. Its first paragraph provided:

All refugees and displaced persons have the right to return to their homes of origin.
They shall have the right to have restored to them property of which they were
deprived in the course of hostilities since 1991 and to be compensated for any

property that cannot be restored to them.”

If the claimant has a valid property right, eviction may be prevented only if the
current occupant has no alternative housing, and in that case it may usually only be
delayed until temporary housing becomes available.” UN regulations in Kosovo are
similar. UN Security Council Resolution 1244 of 19997 provided for a right of return,
but did not provide specific rules governing property rights. Like Bosnia, restitution
arrangements in Kosovo grant secondary occupants relatively little recourse under

70 UNHCR, The Problem of Access to Land and Ownership in Repatriation Operations (Geneva,
1998), 48; Paulo Sérgio Pinheiro, The Return of Refugees’ or Displaced Persons’ Property, working
paper submitted to the Sub-Commission on the Promotion and Protection of Human Rights pursuant
to Sub-Commission decision 2001122/, UN Doc. E/CN.4/Sub.22002) 17/2002/); and Paulo Sérgio
Pinheiro, Housing and Property Restitution in the Context of the Return of Refugees and Displaced
Persons, final report of the Special Rapporteur, Principles on Housing and Property Restitution for
Refugees and Displaced Persons, UN Doc. E/CN.4/Sub.2/2005/17 (2005), paras. 8-9.

" Housing and Property Restitution in the Context of the Return of Refugees and Displaced
Persons, id., para. 17; The Return of Refugees’ or Displaced Persons’ Property, id., paras. 46-48; and
The Problem of Access to Land and Ownership in Repatriation Operations, id., paras. 47-48.

" General Framework Agreement for Peace in Bosnia and Herzegovina, Dec. 14, 1995, reprinted
in, International Legal Materials 35/2 (1996), 89-169, para. 1.

73 See, in this collection, Chapter 5, ‘The Right to Housing and Property Restitution in Bosnia and
Herzegovina’.

7 SC Res. 1244, UN SCOR, 4011™ mtg., UN Doc. S/RES/1244 (1999).
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UN regulations. In general, their need for replacement housing can lead to a delay of
restitution of only six months.”

On the other hand, in South Africa, secondary occupants were eligible for
substantial defenses against restitution. The South African Land Claims Court
considered whether it is ‘practical’ to order restitution.” The South African system
considered restitution as a conflict of rights between the current owner and the
dispossessed person.”” Where land has been urbanized or developed industrially,
direct restitution is usually avoided in favor of financial compensation.”™ In addition,
the person who loses his property through restitution (i.e., usually a white owner) is
entitled to compensation from the state.”

Is passage of time relevant?

A common question regarding Palestinian refugee rights is whether the weight
of their claims is in any way diminished by the decades that have passed since their
original exile. In a recent article on the Palestinian right of return, Jeremy Waldron
argued that the passage of time can render legitimate originally unjust seizures of
indigenous peoples’ lands. He calls this the ‘supersession’ thesis: ‘Certain things that
were unjust when they occurred may be overtaken by events in a way that means
their injustice has been superseded.”® Waldron’s argument is rooted in his view
of moral philosophy, and relies on colonial era violations that pre-dated modern
humanitarian and human rights law. However, we can attempt to assess it by reference
to comparative examples of restitution in other conflict resolution situations.

Perhaps the most favorable precedent for an Israeli argument based on lapse
of time comes from Rwanda. The Rwandan government in 1994 proclaimed its
intention to apply the 1993 Arusha Accords, which guaranteed the right to return
for all refugees. A related protocol on refugee repatriation held that return is ‘an

7S UNMIK/REG/2000/60, Oct. 31, 2000, art. 13.2.

76 Emily Bordeaux Smith, ‘South Africa’s Land Reform Policy and International Human Rights
Law’, Wisconsin International Law Journal 19/2 (2001), 267-88, 286.

7T Kristina Mannerback and Hanna Fransson, Restitution of Land Rights as Part of Land Reform
in South Africa: A Critical Analysis of the Process (Gothenburg Department of Law, 2003), 92 <http://
www.handels.gu.se/epc/archive/00003601/01/200346.pdf> (accessed Jan. 20, 2007).

8 1d., 33.
7 .

80 Jeremy Waldron, ‘Settlement, Return and the Supersession Thesis’, Theoretical Inquiries in Law
5/2 (2004), 237-68, 240.
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inalienable right’ and essential to ‘peace, unity, and national reconciliation’®'. This
protocol allowed returning refugees to settle ‘in any place of their choice’ so long as
they do not encroach on others’ rights. It also held that ‘all refugees shall ... have the
right to repossess their property on return’.8 However, the same protocol stated:

The two parties recommend, however, that in order to promote social harmony
and national reconciliation, refugees who left the country more than 10 years ago
should not reclaim their properties, which might have been occupied by other

people.®

Those excluded from restitution by this rule were to receive compensation. The
‘ten-year’ rule has been explained as a reflection of Rwanda’s housing and land crisis,
in which many Rwandan’s took over refugees’ property in good faith, or perhaps
out of desperation. Restitution would have required mass resettlement of these new
residents.? A UN report explained the Rwandan system as a unique application of
local customary law, rather than a general precedent.®

At the other extreme, South Africa’s reconciliation process allowed for
restitution claims dating back to the Native Land Act (No. 27 of 1913). The
South African Constitution’s Bill of Rights section 25(7) provides: ‘A person
or community dispossessed of property after 9 June 1913 as a result of past
discriminatory laws or practices is entitled, to the extent provided by an Act
of Parliament, either to restitution of that property, or to equitable redress.’®

A possible Israeli argument on conflicting property rights
The right of returning Palestinian refugees to claim restitution must be balanced

against the rights of Israelis who presently occupy their property. Israeli secondary
occupants’ rights will be especially strong in the case of residences, since the right to

81 peace Agreement between the Government of the Republic of Rwanda and the Rwandese
Patriotic Front, Aug. 3, 1993, art. 4 <http://www.incore.ulst.ac.uk/services/cds/agreements/pdf/rwanl.
pdf> (accessed Dec. 21, 2006).

82 L isa Jones, ‘Giving and Taking Away: The Difference Between Theory and Practice Regarding
Property in Rwanda’, in Scott Leckie (ed.), Returning Home: Housing and Property Restitution Rights
for Refugees and Displaced Persons (Ardsley, NY: Transnational Publishers, 2003), 199-224.

8 Id.

8 Ia.

85 The Problem of Access to Land and Ownership in Repatriation Operations, supra n. 70, para. 48.
86 Constitution of the Republic of South Africa (Act No. 108), Dec. 4, 1996.



382 Rights in Principle, Rights in Practice

a home is specifically protected in international law. Business can also be protected
when good faith investments were made to improve the property; at the very least
current owners would be entitled to compensation for their loss should they be
evicted.

The fact that Isracl has been a sovereign state for 59 years weighs heavily in
favor of secondary occupants, especially relative to those in the Balkans where new
property acquisitions had little legitimacy and were reversed quickly. The precedent
in Rwanda indicates that conflict resolution does not require a complete reversal of
long standing property transfers.

In balancing refugee rights against those of secondary occupants, one must
consider the hardships that would result from evicting the present occupants.
The current status quo is that most Palestinian villages in Israel were destroyed,
and remaining property in urban areas occupied by Israelis. Significant number
of Israelis would need to be displaced and compensated if refugees are to return.
Such hardships would be difficult to justify given that no matter where they return
Palestinian refugees will need to invest and re-build their communities. As a result,
the balance of hardships favors allowing Israelis to remain and instead give returning
refugees alternative property and compensation.¥’

Observations on the restitution problem

Individual property rights are the strongest conflicting rights claim that Israel can
make against the right of return under international law. Secondary occupants’ rights
have been a major issue in other restitution programs. This means that Israelis can
conceivably acknowledge the refugees’ right to return without necessarily conceding
that any Israelis need to be displaced. In order to comply with international law,
restitution should be the primary or default remedy for refugee property claims which
can be compromised only when it would impose substantial hardship. Whenever
a Palestinian refugee is denied restitution, he or she would be owed substantial
compensation by Israel, which is ultimately responsible for having confiscated
refugee property. Nevertheless, a rights-based resolution of the refugee issue might
not actually return all Palestinians to their original properties.

87 It should be noted for clarity that this argument can extend only to property inside Israel where
Israeli domestic property law applied. Israelis could not make these arguments about land inside
settlements (colonies) in the occupied Palestinian territories (including East Jerusalem) since their
residence is not on occupied territory (not inside Israel) and is in violation of the Fourth Geneva
Convention and UN Security Council Resolution 242.
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Nevertheless, the rights of secondary occupants are also subject to substantial
limits.

First of all, secondary occupants’ rights would not block all refugee return, and it
would have little effect in areas of the country that are sparsely populated.®® Recent
research by scholar Salman Abu Sitta has noted that the majority of Israeli Jews live
in the central region of the country where much of the land was Jewish-owned before
1948.% While much urban refugee property was transferred to Jews, the majority
of confiscated land remains vacant or sparsely populated. Hence, even if a final
settlement took a very lenient approach toward Israeli property rights, the majority
of Palestinian refugees would likely be able to return to their homes.

Second, not all Israeli property rights are equal. International law is most
protective of residences and the right of people not to be displaced from their
homes; commercial, industrial and agricultural property will be subject to much
less protection. In such cases, there is far less harm in displacing the secondary
occupants, who at most should be able to claim compensation for their investments
in the land. This compensation could come from the state, which is responsible for
having misallocated the land, not from the returning refugees.

Third, the means by which various Israeli individuals and institutions acquired
and used land may be an important consideration limiting defenses to restitution.
The purpose of protecting secondary occupants is to avoid disrupting the lives of
innocent persons. But where the secondary occupants were responsible for the
original confiscation or for racially discriminatory allocation of land, it may not be
equitable to protect their rights over those of return refugees. The UN Principles on
Housing and Property Restitution for Refugees and Displaced Persons state:

The egregiousness of the underlying displacement, however, may arguably give
rise to constructive notice of the illegality of purchasing abandoned property,

preempting the formation of bona fide property interests in such cases.*

88 Chaim Gans reaches a similar conclusion in an essay based on moral philosophy rather than law.
Chaim Gans, ‘The Palestinian Right of Return and the Justice of Zionism’, Theoretical Inquiries in
Law 5/2 (2004), 269-304. He argues that Palestinian refugees should be enjoy the right to return only
in unpopulated areas of Israel.

89 See, Salman Abu Sitta, The Feasibility of the Right of Return (Palestinian Refugee Research Net,
June 1997), <http://www.arts.mcgill.ca/mepp/prrn/papers/abusitta.html> (accessed Dec. 21, 2006);
Salman Abu-Sitta, ‘The Right of Return: Sacred, Legal and Possible’, in Naseer Aruri (ed.), Palestinian
Refugees: The Right of Return (London: Pluto Press, 2001), 195-207, 195.

9 Housing and Property Restitution in the Context of the Return of Refugees and Displaced
Persons, supra n. 70, para. 17.4.
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The Jewish National Fund, in particular, acquired a great deal of confiscated
refugee property in the late 1940s and 1950s through land sales that were illegal
even under Israeli law, and insists to the present day that its property can only
be used for the benefit of Jews.”! A number of powerful Israeli constituencies
lobbied the Israeli government to distribute particularly valuable homes to them,
and to give lower standard accommodations to new Jewish immigrants.®* In such
cases, Israeli secondary occupants may not be able to legitimately block property
restitution to returning refugees.

Fourth, even where secondary occupants acquired property in good faith,
some authorities state that it is the secondary occupant, not the returning refugee,
who should accept compensation, at least where the original buildings are still in
existence.”

Finally, it remains open to Palestinians to argue that they were victims of a
state-sponsored discriminatory land regime that was inseparable from a larger
campaign of ethnic cleansing. Palestinians can argue that they were victims of
Israel, and have a right to restitution from Israel. If this requires the state to evict
other individuals, then arguably the secondary occupants should seek compensation
or alternative property, rather than place the burden of compromise on people who
spent decades as refugees in exile.

Since international law remains ambiguous about how refugees and secondary
occupants’ rights should be balanced, this is an area where Israeli and Palestinian
negotiators may have substantial flexibility to design a solution. In other conflict
resolution settings, the negotiated settlement prescribed general rules governing
restitution along with an individual claims mechanism to resolve specific cases
over the ensuing years. However, the precise rules varied considerably, especially
on the question of how to weight the rights of secondary occupants.

91 Kedar and Forman, supra n. 4, 809, 815.

92 See, Nathan Krystall, “The Fall of the New City 1947-1950°, in Salim Tamari (ed.), Jerusalem
1948: The Arab Neighbourhoods and their Fate in the War (Jerusalem: BADIL Resource Center and
Institute for Jerusalem Studies, 1999), 92-146, 123.

93 Housing and Property Restitution in the Context of the Return of Refugees and Displaced
Persons, supra n. 70, para. 17.4. Compare the above provision with paragraph 21.2 recommending that
returning refugees be given compensation in lieu of restitution ‘when housing, land and/or property is
destroyed or when it no longer exists’.
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CONCERN FOR STABILITY AMID MASS RETURN

A number of writers who defend the Israeli position against the right of return
have indicated, directly or indirectly, that the return of Palestinian refugees to Israel
would be a security threat to Israel.”* This fear is to some extent acknowledged in
the text of General Assembly Resolution 194 (III) of 1948, which recognizes the
right of return. As Justus Weiner has noted:

General Assembly Resolution 194 limits permission to individuals that wish to
return and are willing to “live at peace with their neighbors.” In other words,
even if one ignores the non-binding nature of General Assembly resolutions,
Resolution 194 limits the return of Palestinian refugees to those who wish to
live peaceably with Israel, i.e., by refraining from terrorism and irredentist

activities.”

While there is a basis in law for raising security concern in individual cases
where there is a reason to consider a particular person dangerous, it is more
doubtful whether this can be raised for an entire population based solely on their
nationality. Such an approach would run afoul of strong rules in international law
against racial discrimination. However, could there be other grounds for raising
general concerns of general public interest inherent in refugee return?

A major practical concern associated with any refugee repatriation is the issue
of stability. Most refugee repatriations are associated with countries in need of
development, so that repatriation and post-conflict reconstruction go hand in hand.
In the case of Israel/Palestine, Israel is already a highly developed country, and
the concern would be that mass returns would destabilize the country, undo its
economic status quo and cause mass new displacements.

It is unclear in international human rights law exactly how far a state may go to
compromise rights for the sake of stability, especially in a case like the Palestinian
one. Must Israel’s concerns be limited solely to disruption to the economy and
housing supply, or can it also take into account potential disorder stemming
from ethnic tensions amid refugee repatriation? Can Israel raise concerns about
maintaining order when it bears responsibility for having excluded the refugees in
the first place?

9 See, Kramer, supra n. 5, 984-5 and 998; Justus R. Weiner, ‘The Palestinian Refugees’ “Right to
Return” and the Peace Process’, Boston College International & Comparative Law Review 20/1 (1997),
1-54, 29 and 38-39; Wan, supra n. 4, 1356; Kurt Rene Radley, ‘The Palestinian Refugees: The Right to
Return in International Law’, American Journal of International Law 72/3 (1978), 586-614, 613.

95 Weiner, supran. 94, 41-2.
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The role of the public interest

In the 1995 case of Scollo v Ital)®®, the European Court of Human Rights noted
that concern for the general public interest gave a state a legitimate reason to avoid
mass housing evictions. The Court explained: ‘To have enforced all evictions
simultaneously would undoubtedly have led to considerable social tension and
jeopardized public order.”®” The Court has recently revisited this issue in the context
of a more than 50-year-old mass property confiscation problem. Its ruling suggests
that Israel could have legal grounds to resist mass restitution, not on the basis of
individual property claims, but out of concern for general public order.

On 22 June 2004, the European Court of Human Rights issued a judgment in the
case of Broniowski v Poland®® concerning a dispute over restitution of pre-World War
II property in Poland. Parts of what are now Belarus, Lithuania and Ukraine were
part of Poland before World War II, and were known as the ‘Bug River’ territories.
The Yalta and Potsdam conferences drew a new border between Poland and the
Soviet Union, stripping Poland of the territory, and prescribing a population transfer.
In September 1944 bilateral ‘Republican Agreements’ with the USSR, Poland agreed
to compensate Poles from the Bug River territories who were forced to move to
Poland, and who lost their property. The agreements called this ‘repatriation’, though
it would seem more accurately described as a forced expulsion. From 1944 to 1953,
around 1,240,000 persons were displaced from the Bug River Territories.

During this displacement, Broniowski’s grandmother lost a large property in
what is now Ukraine, and from 1947 until 2004 she and her heirs went through
a long series of procedures to try to obtain compensation. In 1982, she was given
a lesser property inside Poland, worth only 2 per cent of the value of her original
property. After the fall of the Communist regime, the Polish government went
through a substantial reorganization, which included a reorganization of state lands.
In the process, the Polish government informed Broniowski that there were no longer
any lands available to provide him the rest of the compensation. Until 2002, there
were numerous revisions of the Polish legislation concerning Bug River claims. In
December 2003, Poland enacted a new law under which Broniowski could not obtain
any further compensation because his grandmother had accepted a piece of state land
in 1982, though of much less value.

Broniowski argued that his right to ‘peaceful enjoyment of his possessions’ had
been violated. Although Broniowski never litigated a claim against Ukraine for

% Scollo v Italy—315-C (28.9.95).
7 Id.
%8 Broniowski v Poland [GC], no. 31443/96, ECHR 2004-V—(22.6.04).
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restitution of the actual lost property (because he wanted Poland to provide a substitute
property) the case had many practical similarities with a claim for restitution. The
European Court was not asked to address the validity of the Republican Agreements.
The Court assumed that Broniowski had a right to compensation and assumed that
Poland was responsible for providing it.

For present purposes, the relevant part of the Court’s judgment focused on its
interpretation of the concept of ‘public interest’ as a defense against implementing
either restitution or compensation. The Court explained that property rights must
be balanced against ‘a general interest of the community’. It concluded that local
(in this case, Polish) authorities were best positioned to assess what is in the public
interest, and are owed ‘a certain margin of appreciation’. The court then stated:

The notion of “public interest” is necessarily extensive. In particular, the decision
to enact laws expropriating property or affording publicly-funded compensation
for expropriated property will commonly involve consideration of political,
economic and social issues. ... This logic applies to such fundamental changes of
a country’s system as the transition from a totalitarian regime to a democratic form
of government and the reform of the State’s political, legal and economic structure,
phenomena which inevitably involve the enactment of large-scale economic and

social legislation.”

In terms of political, economic and social issues, the Polish government argued
that the post-Communist political reorganization had made it difficult to satisfy Bug
River claims. Poland argued that it had tried its best to compensate the claimants,
but were simultaneously required to provide restitution to Poles wronged by the
previous totalitarian regime. The Court generally agreed: ‘The Court does not doubt
that during the political, economic and social transition undergone by Poland in
recent years, it was necessary for the authorities to resolve such issues.’'” The Court
also agreed that the large number of claims involved (in this case, 80,000) was a
legitimate concern for Poland.

The Court sided with Broniowski over instances in which executive agencies had
failed to implement legislation and entitlements, which the Court considered threats
to the rule of law. But, in obiter dicta (non-binding commentary), it stressed:

The Court accepts that in situations such as the one in the present case, involving
a wide-reaching but controversial legislative scheme with significant economic
impact for the country as a whole, the national authorities must have considerable

9 1d.
100 I d
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discretion in selecting not only the measures to secure respect for property rights
or to regulate ownership relations within the country, but also the appropriate time
for their implementation. ... Balancing the rights at stake, as well as the gains
and losses of the different persons affected by the process of transforming the
State’s economy and legal system, is an exceptionally difficult exercise. In such
circumstances, in the nature of things, a wide margin of appreciation should be

accorded to the respondent State.!%!

The factual situation would have been more analogous for the Palestinian refugee
case had Broniowski been claiming restitution from Ukraine; the fact that Poland was
essentially an innocent government trying to compensate people for dispossession
inflicted by another state was referenced throughout the Court’s decision. Legally, this
difference was not clearly decisive. According to the Republican Agreements, Poland
was in a sense a stand-in for Ukraine. Still, Poland’s relative innocence may have
made the Court more willing to extend Poland ‘a wide margin of appreciation’.

The case is highly analogous to Palestine/Israel in terms of its specific lines
of argument. No one, not even Poland, contested Broniowski’s general right to
compensation or restitution. The decisive issue was essentially one of conflicting
rights. Did Poland have legitimate conflicting concerns that permitted it to not make
good on Broniowski’s valid property claim? Although in the end Poland lost (because
its administrative agencies had stalled in implementing legislation), in terms of
general principles Poland won.

The Broniowski decision shows that a conflicting rights approach can allow
Israelis to assert legitimate concerns about refugee return through international law,
although it is not certain what specific results such arguments would produce in
the Israel/Palestine context. The Court stated that in cases of property restitution,
governments have wide discretion to consider political, social and economic issues.
Although this was obiter dicta in the decision, the court emphasized it repeatedly
and at length. These arguments could be applied by Israel.

Possible Israeli argument about stability

The prerogative of a state to protect the public interest may open the door to the
following Israeli argument.

Whether or not the displacement and dispossession of Palestinian refugees was
just, the reality is that Israel’s economic and social life has been built on it over the
past 59 years. Granting the right to return and restitution would entail not just evicting

101 1d.
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current residents, but social and economic upheaval on an almost unfathomable
scale. Israel’s economy would be disrupted if not decimated.

Even if economists could devise a remedy to the economic challenges, this kind of
disruption would threaten large political constituencies within Israel. Jewish Israelis
would likely resist the implementation of restitution, both through legal and illegal
means. Major civil unrest and vigilantism are conceivable, if not likely.

One also has to consider the dispositions of the returning refugees. Many of the
refugee camps are dominated by militant political factions that have never accepted
peace negotiations with Israel, and which have advocated violence against Jewish
Israelis.

Essentially, refugee return would send the country back to the inter-communal
violence of the 1930s and 1940s. Rather than begin reconciliation between Israelis
and Palestinians, such return and restitution would generate new conflict for decades
to come.

Observations on the public interest

It is true that the language used by the European Court of Human Rights in
Broniowski seems to favor Israel’s concerns. But the actual legal holding does not.
The court was deferential to Poland because Poland was a relatively innocent state.
Israel is not. Israel, unlike Poland in the Broniowski case, has unclean hands to argue
that it must block refugee return to maintain public order. A defense of necessity may
not be invoked when ‘the state has contributed to the situation of necessity’.12 The
upheaval that Israel may fear is an upheaval that in substantial part is Israel’s own
creation. It is hence not entitled to use this argument to maintain the status quo. In
addition, concerns for the public interest should be interpreted narrowly in order to
limit any interference with human rights.'"

The concern of the European Court for maintaining public order is important
in planning refugee return, but not for blocking return. It requires first that refugee
repatriation be gradual and orderly, as in any mass population movement. It also
points to the need for refugee return to be part of far more extensive efforts at
reconciliation between Jews and Palestinians.

192 International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, UN Doc. A/56/10 (2001), art. 25(2)(b); see, James Crawford, The International Law
Commission’s Articles on State Responsibility, Introduction, Text and Commentaries (Cambridge, UK:
Cambridge University Press, 2002), 184.

193 Housing and Property Restitution in the Context of the Return of Refugees and Displaced
Persons, supra n. 70, para. 17.2.
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Maintaining security and stability are important concerns in deciding how, but
not if, to implement refugee repatriation. As noted above, recent research indicates
that refugee return and restitution may not affect the regions of Isracl where most
of the Jewish population lives. Return and restitution in these places would not
directly generate the kind of disruption feared. The Israeli argument proposed here
is really only an argument against restitution in areas that are heavily populated or
economically developed by Israelis. Such situations are dealt with to a large extent
by the potential defenses to restitution suggested in the previous section.

Most concern for political unrest stems more from existing ethnic tensions
than from the direct impact of refugee return disruptions. Human rights law values
equality above nearly any other principle. Governments are not permitted to allow
discrimination simply because their populations have racist opinions. Nor can Israel
legitimately profess concern for civil unrest simply because Jews would resist the
return of non-Jews to their midst.

Refugee return will require Jewish Israelis to live in close proximity to Palestinians,
and given decades of conflict people have a right to be concerned about what this
will mean. Israel cannot in good faith use the conflict as an excuse to avoid refugee
return. But nor can anyone ignore the conflict and insist merely on return without
any arrangements to keep order and security. Refugee repatriation and restitution for
displaced people in other countries, including Bosnia and Herzegovina, South Africa
and Guatemala were part of much larger efforts aim at reconciliation. Palestinian
refugee return cannot be pursued in isolation. If Israel plays a good faith effort
in repairing the injustices of the last six decades and in promoting reconciliation
based on human equality, it will have every right to raise concerns to insist that the
modalities of refugee repatriation minimize social and economic disruption.

CONCLUDING OBSERVATIONS

This chapter has touched on vast areas of public and private law, and each
section could warrant an in depth study of its own. Nevertheless, there are some
important observations to be made about a conflicting rights approach to the right
of return.

Jewish self-determination cannot trump other human rights. The first part of this
chapter explored arguments that the Jewish collective right to form and maintain a
Jewish state could negate Palestinian refugee return. This argument does not seem
sustainable in law, principally because self-determination cannot be achieved for
one group by disenfranchising another. Israel can discriminate in its immigration
laws, but not in laws dealing with returning refugees. If Palestinian refugees have
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a right to return, they cannot be legally prevented from doing so simply because it
would change Israel’s demographic composition. The law of self-determination is
flexible enough to accommodate this reality. For the purposes of self-determination,
the ‘people’ of Israel can include both current Israeli citizens, as well refugees who
choose to return.

Self-determination is inclusive, not exclusive. Self-determination is a foundation
for other rights, not a conflicting right. International law has long accepted that Jews
are a people entitled to a homeland in what is now Israel. Refugee return need not
threaten Jewish national life in Israel, but it would necessitate a re-definition of Israel
as a ‘Jewish State’. Israeli sovereignty and Jewish sovereignty are not necessarily
the same thing. The dominant Jewish demographic position in Israel is the artificial
result of the fact that the Palestinian refugees have not been allowed to return home.
Even without refugee return, Israel’s non-Jewish (largely Arab) population is already
substantial. Today, Israel is an established sovereign state, but it is also a diverse
state.

Refugee return and restitution must accommodate Israeli property and residential
rights. Israelis have open to them a range of possible arguments to defend significant
portions of their current property. Although refugee return and property restitution
are linked, there are a number of potentially valid conflicting interests that individual
Israelis may assert. Even if the state of Israel was wrong to take refugee property,
individual Israelis who acquired it may have interests that the law will protect.

This chapter has not explored all of the complexities of property restitution, but
it can at least be said that Israeli and Palestinian rights may be in genuine conflict
in the area of private property. Israelis who acknowledge the justice of Palestinian
refugees’ desire to return but who worry about the practical implementation would
benefit from an expanded exploration of competing property claims. This would
affect only specific pieces of property; refugees who come from undeveloped or
sparsely populated areas of Isracl would be able to return without obstacle.

Return arrangements should account for political, social and economic stability.
Israel would have valid concerns that mass refugee return would generate tremendous
upheaval. However, there is no basis in international law for this concern to negate
the right of return entirely. Stability is a legitimate and necessary state concern,
which could justify delaying or staging returns and restitution over time. Expertise
gained from other large scale refugee repatriations would have obvious application
in designing the modalities and logistics of refugee return.

As in other post-conflict situations, refugee repatriation should be part of a wider
effort at reconciliation. Since Israel has played a part in promoting ethnic tension
between Jews and Palestinians, it cannot reflexively claim the existence of conflict
as a reason to block non-Jewish refugee return. But if Israel plays a constructive
and good faith role in reconciliation, the state will have every right to raise concerns
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about maintaining stability in the course of refugee return.

The right to return need not leave Israelis and Jews unprotected. It would be to
the benefit of both Israelis and Palestinians to have greater focus on Israeli rights,
especially private property rights, for two main reasons.

First, full acceptance of the Palestinian right to return need not generate
widespread fear of Jewish displacement. Israelis have a range of rights to assert that
would either slow or in some cases prevent full return to refugees’ original homes.
This will be of little comfort to those who ideologically insist on a Jewish state with
a dominant Jewish majority. But the conflicting rights approach can address more
practical Israeli interests.

Second, addressing Israeli rights in the context of refugee return may have an
important benefit in terms of reconciliation. The Israeli-Palestinian conflict is often
described in terms of irreconcilable claims to self-determination. Zionists claim
Israel as a Jewish state, Islamists claim historic Palestine as an Islamic state, Arab
nationalists claim it as an Arab state, and so on. As noted above, the legal right
of peoples to self-determination need not and legally cannot be expressed in such
exclusivist terms. It is possible to acknowledge both the Palestinian right to return, as
well as Israelis’ rights to property and homes. By acknowledging mutually legitimate
rights, this approach should reduce fears that Palestinians assert a right to return in
order to drive all Jews from Israel, as well as fears that Israelis resist the right to
return in order to continue illegitimate colonization.
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Conclusion

Terry Rempel

One week after the conclusion of the BADIL Expert Forum in July 2004 the
International Court of Justice handed down its much anticipated advisory opinion
on the legal consequences of Israel’s construction of a Wall in occupied Palestinian
territory. The Court’s opinion provided an important opportunity to reassert a role
for international law in crafting a solution to the Israeli-Palestinian conflict. In
assessing the legal consequences of the construction of the Wall, the Court reviewed
the content of the applicable rights, identified the claims-holders and duty-bearers
and their corresponding rights and obligations, assessed whether or not they were
able to claim their rights and fulfill their obligations and then listed a number of steps
through which they might be able to do so. In brief, the Court found that Israel’s
construction of the Wall violates a wide range of rights including the right of the
Palestinian people to self-determination. It thus concluded that Israel has a legal
obligation to cease construction of the Wall, dismantle it, repeal legislation and make
reparation for damage caused to all natural or legal persons concerned. The Court
also found that all states, in view of the character and importance of the rights and
obligations involved, have a legal obligation not to recognize the illegal situation
resulting from the Wall’s construction, not to render aid or assistance in maintaining
the situation created by its construction and to ensure Israel’s compliance with
relevant international law. The Court further recommended that the United Nations
as a whole consider what further action is required to bring an end to the conflict and
establish a just and lasting peace in the region.

The ICJ opinion has important implications for resolving the Palestinian refugee
question. First, the Court emphasized the imperative of achieving as soon as possible
a negotiated solution to the conflict on the basis of international law. This includes
the unresolved situation of millions of Palestinians who have been displaced and
dispossessed of their homes, lands and properties over the past sixty years. Second,
the Court set out the rights and obligations relevant to a negotiated solution to the
refugee question. While the advisory opinion did not address the specific situation of
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Palestinian refugees, the Court found that the smaller group of Palestinians displaced
and dispossessed by Israel’s construction of the West Bank Wall have a right to
a remedy and reparation and that Israel has a corresponding obligation to provide
effective remedy and reparation for harm done. The primary forms of reparation
comprise restitution (e.g., return to one’s place of origin, return of property),
compensation, rehabilitation, satisfaction and guarantees of non-repetition. Finally,
the Court identified a number of mechanisms to put these principles into practice.
These included the withdrawal of aid or assistance used to maintain the illegal situation
and the establishment of a reparations regime for persons unlawfully displaced and
dispossessed by the Wall’s construction. The same principles and mechanisms apply
to the much larger group of Palestinians displaced and dispossessed of their homes,
lands and properties since 1948.

The BADIL Expert Forum provided an opportunity for academics, practitioners,
policy makers and civil society actors to revisit the role of international law in
resolving the Palestinian refugee question. Participants examined legal principles
relevant to a rights-based approach and identified and addressed a number of
problems arising from their application in the Palestinian case. Participants also
examined efforts to put these principles into practice in a variety contexts and cases
worldwide. They identified similarities and differences across cases and drew a
number of lessons learned, in terms of both practices to be avoided and those to be
applied. Finally, participants identified major gaps between principle and practice
in the Palestinian case along with a number of measures to facilitate a practical and
rights-based solution to the Palestinian refugee question. The following conclusion
is based on the contributions in this collection as well as the presentations, working
papers, discussions and debates from each of the four expert seminars; it does not
necessarily reflect the views of each participant. A selection of rule of law tools with
further information about principles and practice relevant to a rights-based approach
to the Palestinian refugee question, as well as a complete list of working papers and
participants, are included in the annexes to this collection.

RiGHTS IN PRINCIPLE

Participants to the BADIL Expert Forum examined a range of principles relevant
to a rights-based approach to the Palestinian refugee question. These include both
substantive and procedural rights.

Participants affirmed that the rights of return, restitution and compensation
constitute the primary principles for durable solutions afforded to refugees under
international humanitarian, human rights and refugee law. Refugees who do not
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yet have access to durable solutions also have rights to employment, housing,
public education, property ownership, freedom of movement, identity papers,
travel documents and social security under international refugee law, as well as
the broader set of rights inherent to all human beings under international human
rights law. Participants also identified and addressed three major issues arising from
the application of these principles to the Palestinian case. These include claims
of conflicting rights, the question of ‘timing’ and inaccurate interpretations of the
status of Palestinian refugees under international refugee law. Finally, participants
concluded that certain procedural rights discussed in this collection are also highly
relevant for a rights-based approach, especially in situations where states or other
duty-bearers fail to uphold their respective obligations under international law. These
include the right to participate, the right to justice and the right to know the truth
about systematic and/or widespread past violations of international human rights and
humanitarian law.

Conflicting rights

The assertion that the right of Palestinian refugees to return to their homes, lands
and properties inside Israel necessitates the denial of the rights of Jewish Israelis is
one of the primary misconceptions that has prevented the application of a rights-
based approach to the refugee question. In this collection, Michael Kagan argues
compellingly that international law analysis of potentially conflicting rights is
important for the proper and consistent application of a rights-based approach. On
the one hand, such analysis creates a more level playing field in which the claims of
both sides are subject to the same legal scrutiny. It thus corrects an historic imbalance
in which the rights of Jewish Israelis under international law have been subject to
much less scrutiny than those of the Palestinians. On the other hand, such analysis
may facilitate a more productive dialogue by demonstrating the benefits of a rights-
based approach for both Palestinian refugees and Jewish Israelis. It thus helps to
move the discussion about how to resolve the Palestinian refugee question beyond
the realm of rhetoric towards a more practical discussion of how the right of return
would play out in practice for both Palestinian refugees and Jewish Israelis.

The right of return and the Jewish state

Israel’s primary argument against the return of Palestinian refugees is that
their individual right of return conflicts with the collective Jewish right to self-
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determination in a ‘Jewish state’. The claim that there is a conflict of rights, however,
conflates two different issues, namely, the existence of Israel as a state and its self-
definition as a Jewish state. As Kagan explains, the Palestinian right of return on its
own does not challenge Israel’s existence as a state nor does it challenge the ability
of Jews to continue to live in Israel. Palestinian refugees could return to their places
of origin inside Israel and live side-by-side with Jewish Israelis without affecting the
existence of the state or the continuity of Jewish life. The Palestinian right of return
does, however, challenge two essential features of Israel’s self-definition as a Jewish
state, namely, a permanent Jewish majority and the preferential treatment of Jews,
especially in relation to nationality/citizenship and property rights.

Kagan’s review of relevant law finds that the establishment and maintenance
of an exclusive Jewish state is not a right under international law and comprises
Israel’s weakest defense against the Palestinian right of return. While states have
wide discretion in immigration laws and policies, they may not expel or prohibit
people from returning to their homes in order to create a new demographic reality.
UN human rights treaty committees which have reviewed Israel’s compliance with
international human rights instruments have thus found that Israeli laws which
facilitate Jewish immigration and simultaneously deny Palestinian refugees their
right to return violate fundamental human rights. Self-determination, moreover, is
meant to facilitate the enjoyment of rights, not to negate them. The requirement in
the 1947 UN partition plan that each state enshrine human rights as constitutional
principles, for example, aimed to ensure that the realization of self-determination
through the creation of two states would not infringe upon the rights of individuals in
either state. The cases of South Africa and Bosnia and Herzegovina in this collection
further illustrate Kagan’s conclusion.

The right of return and property rights

The greatest potential for a conflict between the right of return of Palestinian
refugees and the rights of Jewish Israelis may arise from individual property claims.
As the two case studies on restitution in this collection illustrate, the re-allocation
of property along ethnic or racial lines is often one of the most difficult problems
to resolve in crafting durable solutions for refugees. From a purely practical
perspective, however, this issue may be less problematic in the Palestinian case than
it first appears. This is because the vast majority of Palestinian refugee property, as
Hussein Abu Hussein and Usama Halabi explain, is held by the state of Israel thus
reducing the potential for destabilizing conflicts between original property owners
and secondary occupants. Secondary occupation is also less problematic because
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Israel has since destroyed the vast majority of refugee homes to prevent their return.
The potential for conflicting rights to property thus arises primarily in urban centers
like Haifa, Jaffa and western Jerusalem, where a smaller number of refugee homes
remain intact, and in places where Jewish Israelis have built new homes, commercial
and industrial establishments and other types of institutions on village lands.

In sorting out claims to these properties it is necessary to distinguish between the
right to property and secondary occupation. As Kagan points out, Jewish Israelis have
aright to property, but this is different from a claim to someone else’s home, business
or land. In order to comply with international law, restitution should be the primary
or default remedy for refugee property claims. Parallel measures, however, should
ensure that secondary occupants who are required to vacate refugee homes are able
to enjoy their right to adequate housing. In situations where restitution is factually
impossible, as determined by an impartial body, refugees would be entitled to full
compensation for their losses. While the passage of time may increase the potential
for conflicting property rights, often necessitating creative arrangements like those
discussed by Monty Roodt in his case study on South Africa, it does not cancel the
right of original owners to their property. In the case of Loizidou v Turkey, which is
discussed by several contributors to this collection, for example, the European Court
rejected the argument that the re-housing of Turkish Cypriot refugees justified the
complete negation of Greek Cypriot property rights.

Kagan also discusses a number of additional constraints on Jewish Israeli
property claims. In situations where Jewish Israelis are responsible for the unlawful
confiscation or for racially discriminatory allocation of refugee homes, lands and
properties, it would not be equitable to protect their rights over those of refugees.
This would apply, for example, to situations where individual Jewish Israelis or
groups (e.g. kibbutzim) unlawfully occupied refugee homes, lands and properties
during and after the 1948 war. It would also apply to refugee lands unlawfully
acquired by the Jewish National Fund and used for the exclusive benefit of Jews. In
many cases, like the situation in Canada Park described by Eitan Bronstein, the JNF
established national forests or parks on the sites of destroyed Palestinian villages.
Palestinian refugees may also argue that they were victims of ethnic cleansing as in
the former Yugoslavia and/or a state-sponsored discriminatory land regime like the
one in apartheid South Africa as discussed in more detail below.

The right of return and security/public order

Finally, an analysis of conflicting rights shows that there is no innate conflict
between the right of return of Palestinian refugees and the right of Jewish Israelis to
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security and public order. This issue is not unique to the Israeli-Palestinian conflict.
In Bosnia and Herzegovina, for example, returnees and the communities in which
they settled both expressed concerns about security and public order in the context
of repatriation operations. It is also a major concern in the context of the unresolved
question of displacement and dispossession in Cyprus. Kagan points out that
legitimate concerns about security and public order in the Palestinian case would be
mitigated somewhat by the fact that a relatively small number of Jewish Israelis live
in the areas of Israel to which refugees would potentially return. Moreover, there
are few cases where the villages of Palestinian refugees are actually built over. The
return and restitution of Palestinian refugees would therefore not directly generate
the kind of social and economic disruption that many Jewish Israelis may fear.

In assessing whether there is a conflict between the right of return and the right of
Jewish Israelis to security and public order it is necessary to distinguish between the
right to security and public order and the means to achieve it. As Kagan explains,
Israel cannot justify the denial of return and restitution for an entire population
based solely on their national identity, nor can it legitimately profess concern about
civil unrest simply because Jews would resist the return of non-Jews to their midst.
As with the arguments about immigration and secondary occupation of property
discussed above, such an approach would violate the fundamental principle of
equality and the prohibition of racial discrimination. This is not to say that security
and public order are unimportant. On the contrary, the success of durable solutions is
dependent upon securing the rights of both returnees and the communities receiving
them. Security and public order, rather, are important concerns in deciding how, but
not if, to implement the right of return of refugees.

The question of timing
The inter-temporal doctrine

A second issue that arises in the application of the rights of return, restitution
and compensation to the situation of Palestinian refugees relates to the state of
international law at the time Palestinians were displaced and dispossessed of their
homes, lands and properties. As the contributors to this collection explain, a general
principle of international law (the inter-temporal doctrine) is that the legality of acts
should be assessed in light of the state of the law at the time of their commission.
The question of timing primarily concerns the situation of Palestinians displaced
and dispossessed during the 1948 war. This is due to the fact that there have been
significant developments in international law, including the expansion of international
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human rights law, since they became refugees and because they originate from
areas inside Israel which opposes their return. They also comprise the largest group
of Palestinian refugees. Two separate questions need to be addressed in order to
assess the implications of the inter-temporal doctrine for Palestinians displaced and
dispossessed during the 1948 war. First, what were the specific acts which led to their
displacement and dispossession; and, second, what legal principles or instruments
were applicable at the time of the 1948 war.

The first question is a matter of ongoing debate among most Palestinians and
Israelis. Indeed, it was one of the major issues that the two sides were unable to resolve
during final status talks at Camp David and Taba in 2000-2001. This debate, however,
tends to focus on which side started the 1948 war rather than the specific acts that
contributed to the displacement and dispossession of the Palestinian population. Both
have legal implications for resolving the Palestinian refugee question, but the latter
has often been overlooked in discussions about individual and state responsibility for
Palestinian displacement and dispossession. While some Palestinians fled as a result
of the violence and chaos of war, victim testimonies and official documents from
Israeli archives also reveal a pattern of indiscriminate attacks on civilians, willful
killing including massacres and other atrocities, forcible transfer or expulsion of the
civilian population, widespread looting of homes and businesses and expropriation
and destruction of private property. These acts, coupled with the aim of clearing areas
of the Palestinian population in order to establish a state with a Jewish demographic
majority, comprise what is today described as ethnic cleansing.

The three major legal instruments relevant to the 1948 war include the 1907
Convention (IV) Respecting the Laws and Customs of War on Land and its annex
(Hague Regulations Concerning the Laws and Customs of War on Land), the 1945
London Charter of the International Military Tribunal at Nuremberg, which prosecuted
leaders of Nazi Germany after their defeat in WWII, and the restitution laws adopted
by Allied Powers in occupied Germany following the war. The Hague Convention,
which comprised customary law at the time of the 1948 war and was thus binding
on all parties, prohibited the deportation or expulsion of civilian population, pillage
and expropriation and destruction of private property without military necessity.
The Nuremberg Charter classified these acts as both war crimes and crimes against
humanity. The restitution laws adopted in post-war Germany, moreover, reaffirmed
the principle that restitution is the appropriate remedy for wrongful governmentally-
sanctioned taking of property. It is thus clear that even at the time of the 1948 war,
acts which led to the massive displacement and dispossession of Palestinians were
illegal under international law. The question that remains is whether more recent
legal instruments, including international human rights law, are applicable to the
situation of 1948 Palestinian refugees.
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The continuing violations doctrine

Participants to BADIL’s second expert seminar discussed the implications of
another legal doctrine (the continuing violations doctrine) for resolving the Palestinian
refugee question. As Paul Prettitore and Michael Kagan explain, the doctrine stipulates
that the legality of an act may be assessed in light of new treaty law if the act (i.e.,
violation) does not cease before the coming into effect of a new treaty. In the context
of unresolved refugee property claims in Cyprus, for example, the European Court of
Human Rights (Loizidou v Turkey) held that Turkey could be liable for the violation
of Greek Cypriot property rights in Turkish-controlled northern Cyprus under the
European Convention on Human Rights even though Turkey had not ratified the
Convention at the time of the original violation. In the Palestinian case, the continuing
violations doctrine implies that if Israel’s actions which led to the massive displacement
and dispossession of Palestinians in 1948 constituted a violation of international law
at the time, and if Israel continues to commit the same violation today, then one may
apply current international law to Israel’s actions in 1948.

Participants noted that each of these requirements is met in the Palestinian case.
First, as discussed above, military attacks on civilian population, massacres, the
destruction of property without military necessity, pillage and expulsion each comprised
serious violations of international law at the time Palestinians were first displaced and
dispossessed of their homes, lands and properties in 1948. Second, Israel has continued
to violate the above-mentioned norms thus creating an ongoing pattern of displacement
and dispossession since the 1948 war. This includes displacement and dispossession
within and from Israel after the 1948 war; from the West Bank, including eastern
Jerusalem, and the Gaza Strip since Israel occupied these territories in 1967; and the
ongoing internal displacement and dispossession inside Israel and in the OPT, among
other as a result of Israel’s construction of the Wall in the occupied West Bank. Since
international law on the rights of return and restitution has become stronger since 1948,
Israel’s legal obligations to Palestinian refugees have only gained greater strength.

Interpretation of international law
Article 1D of the 1951 Refugee Convention

The third problem arising from the application of a rights-based approach to
Palestinian refugees relates to the different interpretations of the status of Palestinian
refugees under international refugee law. Participants to BADIL’s third expert seminar
examined the interpretation of the status of Palestinian refugees under the 1951 Refugee
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Convention in Europe, the Americas, Australia and New Zealand where a growing
number of Palestinian refugees have sought asylum in recent decades. Preliminary
research presented to the third expert seminar identified four different approaches
to and at least eight different interpretations of the status of Palestinian refugees
under the Refugee Convention. In most cases, Palestinian refugees are required
to meet the criteria for the individualized refugee definition (article 1A(2)) rather
than the group or category (prima facie) definition (article 1D) of the Convention.
The common problem facing Palestinian refugees whose status in third countries is
assessed under article 1 A(2) is that due to the unique circumstances of their situation
they are frequently unable to prove (a reasonable fear of) persecution. In most cases,
Palestinian refugees whose asylum claims are rejected are required to leave. Since
most Palestinian refugees are also stateless persons, they often have no where to go.

In this collection, Susan Akram, Terry Rempel and Harish Parvathaneni point out
that, appropriately interpreted, article 1D of the Refugee Convention was designed
to guarantee that Palestinian refugees would at all times receive both protection and
assistance, whether by the UNCCP and UNRWA, by UNHCR in combination with
either agency, or by UNHCR itself in the event that both other agencies ceased to
exist. Article 1D was thus meant to ensure that if the twin-agency regime of UNCCP/
UNRWA should fail in either of its functions, that is to say protection or assistance, the
Refugee Convention would automatically cover Palestinian refugees as an entire group
or category, without the necessity of applying the individualized refugee definition in
article 1A(2). Once article 1D is triggered, states are thus required to grant Palestinian
refugees protection under the 1951 Refugee Convention until their position is settled
according to the relevant UN resolutions, namely, General Assembly Resolution
194 (III) relating the situation of 1948 refugees or Security Council Resolution 237
relating to the situation of 1967 refugees. Such protection should be consistent with
the international legal rights of refugees both to return to their places of origin and to
choose the appropriate solution for their plight. These findings conform with UNHCR’s
2002 Note on the Applicability of Article 1D of the 1951 Convention Relating to the
Status of Refugees to Palestinian refugees. A similar interpretation applies to the
corresponding provisions in the statelessness conventions.

Additional problems of interpretation

Participants to the third expert seminar also discussed several additional problems
arising from the interpretation of the status of Palestinian refugees under the 1951
Refugee Convention and the two conventions on statelessness. The status of
Palestinian refugees under the Convention’s cessation and exclusion clauses requires
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additional clarification, in part, because the acquisition of citizenship (a condition
for cessation of refugee status under the Convention) in some Arab states may not
provide Palestinian refugees with effective protection of their basic rights. In this
collection, for example, Mohammad al-Az’ar notes that despite having acquired
Jordanian citizenship and the rights derived therefrom, Palestinian refugees may
be discriminated against on the basis of their Palestinian nationality or experience
other deprivation of rights stemming from political and security considerations.
Many countries of asylum in the Arab world, moreover, do not grant Palestinian
refugees a right to re-enter upon travel abroad. A more accurate assessment of the
level of protection afforded to Palestinian refugees by these countries is also needed
to determine the ‘returnability’ of Palestinian asylum-seekers whose claims are
rejected by states party to the 1951 Refugee Convention.

The relationship between refugee status and the right of return also deserves
further clarification given the frequent misconception and propaganda disseminated
by those who oppose the return of Palestinian refugees to their places of origin
inside Israel that the cessation of refugee status under the 1951 Refugee Convention
is equivalent to the loss of the right of return. A frequent claim, for example, is
that Palestinian refugees who have acquired Jordanian citizenship no longer have
a right to return to their homes of origin inside Israel. Participants to BADIL’s
third expert seminar clarified that even if Palestinian refugees are found to be no
longer refugees under the terms of the Refugee Convention, they remain refugees or
displaced persons under the relevant UN resolutions until their situation is resolved
definitively in accordance with these resolutions. The right of return, moreover, is
a fundamental human right under international human rights law. It is a right held
by all persons and not limited to persons defined as refugees under international
refugee law.

Finally, participants noted that it is important to distinguish between international
recognition of the right of the Palestinian people to self-determination in an
independent state and the legal definition of a stateless person under international
law on statelessness, i.e., someone who is not considered a national by any state
under the operation of its law. As above, the misconception derives from conflating
the status of Palestinians under two distinct bodies of international law when in
fact the rights accorded under each are distinct and separate. The perception that
Palestinians who have not acquired the citizenship of any state are not stateless
militates against legal strategies which seek to strengthen the protection of their
rights in accordance with the two statelessness conventions. This includes both
a set of basic rights to be accorded to stateless persons and the international
protection afforded by UNHCR which has a mandate to oversee compliance with
the conventions on statelessness.
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Procedural rights

Participants to BADIL’s Expert Forum also identified the disregard of important
procedural rights as yet another factor that has militated against a rights-based
approach to resolving the Palestinian refugee question. In recent decades, the right to
justice and the right to know the truth about systematic or widespread past violations
of international law (e.g., war crimes, crimes against humanity, torture, genocide)
have played an increasingly important role in states emerging from political violence,
armed conflict or dictatorial rule. As the contributors to this collection explain, the
primary aim of these rights is to promote peace and reconciliation and to prevent
the recurrence of such violations by holding perpetrators accountable and providing
victims with a remedy and reparation for harm done. The failure to investigate,
prosecute and punish perpetrators and to facilitate knowledge about such crimes
comprises a major reason for ongoing violations of international law worldwide. In
the case of Israel and the Palestinian people, the exclusion of the procedural rights
to justice and knowledge of the truth from the peacemaking process is central to
understanding the protracted nature of the conflict and Israel’s ongoing violations of
international law.

The right to justice and the right to the truth

The right to justice has its basis in international humanitarian, human rights
and criminal law. The 1949 Geneva Convention (IV) Relative to the Protection of
Civilian Persons in Time of War, for example, requires that High Contracting Parties
to the Convention investigate, prosecute and punish perpetrators of grave breaches
of the Convention within and outside of their territory of jurisdiction. A number of
international human rights instruments, such as the 1984 International Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment and Punishment,
include explicit provisions which require signatories to investigate, prosecute and
punish individuals responsible for human rights violations. Similar provisions are
found in the 1948 International Convention on the Prevention and Punishment of
the Crime of Genocide and in the 1973 International Convention on the Suppression
and Punishment of the Crime of Apartheid. The right to justice is also reflected in
the 1998 Rome Statute of the International Criminal Court and in the principle of
universal jurisdiction under which domestic courts may investigate, prosecute and
punish violations committed abroad.

The right to the truth has its legal underpinnings in international humanitarian and
human rights law. The 1977 Protocol (I) Additional to the 1949 Geneva Conventions
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relating to the Protection of Victims of International Armed Conflicts, for example,
codifies the right of persons to know the fate of relatives during an international
armed conflict. The issue of missing persons was a major focus of some of the early
truth commissions that were established to address major violations of international
law in Latin American countries emerging from military rule in the 1970s and 1980s,
including the ones in Argentina and Chile discussed in this collection. In the context
of international human rights law, the inalienable right of victims to know the truth
can be inferred from the right to freedom of expression, including the freedom to
seek, receive and impart information under the 1966 International Covenant on
Civil and Political Rights. The right to the truth is especially relevant to situations
where violations of international law are systematic and widespread over a period
of time and in situations where perpetrators are no longer alive.

The right to participate

Participants to the BADIL Expert Forum also examined the right to participate.
The right to participate has been described as a fundamental or keystone right
because it is central to the realization of the panoply of rights accorded to individuals
and peoples under domestic and international law. In situations where states fail to
uphold their obligations under international law, it is often only through express
participation of civil society, as the case studies in this collection illustrate, that
claims-holders are able to realize their rights. Christine Bell’s study of the role of
human rights in peace agreements, reviewed by Lynn Welchman in this collection,
for example, finds that internally-mediated peace agreements, that is to say, those
negotiated by the parties to a conflict themselves, often include more extensive
provisions on human rights, in part, because they tend to have mechanisms for
the inclusion of civil society. The case of South Africa exemplifies this point.
The exclusion of Palestinian refugees and, indeed, the Palestinian people as a
whole, from the Israeli-Palestinian peace process is central to understanding the
marginalization if not the complete disappearance of their rights from interim
peace agreements between the two sides.

The right to participate has its basis in the principle of popular sovereignty,
the notion that no law or rule is legitimate unless it rests upon the consent of
the individuals concerned. It is also found in the law of self-determination and
under international human rights and refugee law. The collective or external
right to self-determination, as Karma Nabulsi explains, accrues anterior to the
founding of a state and is generally concerned with the national liberation of
a people from foreign or colonial rule. The individual or internal right to self-
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determination is more commonly implemented once a state has been established
and is concerned with the question of the type of regime or government peoples
choose to live under. The individual right to participate in the political affairs of
one’s country is found in the 1966 International Covenant on Civil and Political
Rights and in the 1979 International Convention on the Elimination of All Forms
of Discrimination Against Women. The right to participate under international
human rights law also involves a set of related core rights including freedom of
expression, association, assembly and the overarching principles of equality and
non-discrimination.

The right to participate can also be found in refugee ‘soft law’ instruments, that
is to say, quasi-legal instruments like UNHCR policy documents and operational
handbooks. These instruments address a variety of forms of refugee participation,
including participation in the design and provision of emergency assistance and
relief, in the identification of and response to protection needs and in the negotiation,
planning and implementation of durable solutions. A refugee’s choice of his/her
own durable solution is a fundamental expression of the right to participate. These
instruments also affirm the right of refugees to participate in post-conflict elections
in their country of origin.

RiGHTS IN PRACTICE

States have the primary duty to ensure that refugees are able to enjoy the full
set of rights accorded to them under international law. This includes both a positive
obligation to respect, protect and promote refugee rights and a negative obligation
to refrain from the violation of their rights. States also have a corresponding duty
to provide effective remedy and reparation for the violation of refugee rights.
The codification of both substantive and procedural rights mentioned above in
national legislation and the establishment of national procedures, institutions
and mechanisms help ensure that refugees are able to enjoy the full set of rights
accorded to them. Participants to the BADIL Expert Forum reviewed efforts by
states and civil society to put a rights-based approach into practice in a variety of
contexts and cases worldwide. The contributors to this collection examine housing,
land and property restitution, protection of Palestinian refugees in host countries,
prosecution and truth commissions and public participation in peacemaking
processes. Participants also identified similarities and differences across cases,
drew a number of lessons learned, in terms of both, practices to be avoided and
those to be applied, and discussed a number of issues of particular relevance for
the Palestinian case.
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Restitution

Restitution is central to all three durable solutions, namely, voluntary repatriation,
host country integration and third country resettlement. As Paul Prettitore explains,
restitution facilitates the early return of refugees, contributes to their reintegration
and, in cases where refugees choose not to return, they can sell their properties and
use the capital to re-establish themselves elsewhere. The cases in this collection
also demonstrate the importance of restitution as reparation for ethnic cleansing and
apartheid. Participants to BADIL’s second expert seminar examined various models
for resolving housing, land and property restitution claims. These include domestic
models like the ones in Rwanda and South Africa, hybrid models that include national
and international components as in Bosnia and Herzegovina and the UN plan for
Cyprus, and international models like the one in Kosovo.

In this collection, Paul Prettitore and Mondty Roodt examine restitution programs
in Bosnia and Herzegovina and South Africa. The two cases share anumber of features.
Peace agreements and/or national legislation, for example, recognized the right of all
refugees and displaced persons to housing, land and property restitution; delineated
the rights of secondary occupants; established claims procedures, institutions and
mechanisms including the Commission on Real Property Claims in Bosnia and the
Land Claims Court in South Africa; and defined the corresponding obligations of
national authorities, including the obligation to repeal discriminatory legislation.
New constitutions in both countries, moreover, enshrined both the right to equality
and the prohibition of racial discrimination as well as the right of all refugees and
displaced persons to restitution as constitutional principles. In both cases, restitution
provides reparation for years, and in the case of South Africa decades, of racial
discrimination in the allocation and use of housing, land and property.

There are also a number of important differences between the two cases. In Bosnia
and Herzegovina, for example, restitution claims were made against secondary
occupants while in South Africa they were made against the state, given its central
role in the dispossession of land during the apartheid era. The restitution program in
Bosnia focused on the repossession of private and socially-owned property, whereas
the new land regime in South Africa included additional measures for land tenure
reform and land distribution to address problems arising from different types of
property ownership/usage and the length of time since original dispossession. Finally,
the implementation and enforcement of restitution decisions in Bosnia relied to a
great extent on international intervention, including the promulgation of new laws,
the removal of obstructionist officials from public office and the use of economic
and political conditionality and sanctions. The implementation and enforcement of
restitution decisions in South Africa was aided by the participation of civil society
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in the design of the country’s new land regime and through the mobilization, self-
organization and participation of claimants.

Lessons learned from comparative practice

A comparative assessment of restitution programs in Bosnia and Herzegovina
and South Africa yields a number of important lessons. In both cases a rule of law
approach was central to the success of the restitution process. Paul Prettitore observes
that the restitution process in Bosnia, for example, only became truly effective when
it moved from a political process driven by political forces to a rule of law process
based on individual rights. Prettitore recommends that peace agreements and national
legislation should therefore include detailed legal provisions on restitution setting out
the rights of refugees and the corresponding obligations of state signatories as well
as a comprehensive legislative framework, procedures, institutions and mechanisms
in order to facilitate a rule of law approach to restitution.

The restitution programs in Bosnia and Herzegovina and South Africa also
illustrate the importance of ensuring a good match between the nature and scope of
restitution claims and the legal and institutional framework for restitution. In South
Africa, for example, the initial mismatch between the judicially-driven restitution
process, which was designed to address large rural property claims when in practice
the majority of claims filed comprised individual urban properties, contributed to the
slow pace of restitution and growing frustration among claimants. The subsequent
reforms described by Monty Roodt resulted in a more decentralized administrative
approach and more efficient processing of restitution claims. In Bosnia, the exclusion
of communal land from the restitution process complicated domestic and international
efforts to reverse the effects of ethnic cleansing because restitution served as an
incentive for repatriation only among those refugees who held private and socially-
owned property. The restitution programs in both cases nevertheless demonstrate the
utility of administrative procedures when addressing a large volume of housing, land
and property claims.

The two cases also demonstrate the importance of adequate means of enforcement
to ensure that refugees are able to realize their right to restitution. This was particularly
important in Bosnia and Herzegovina, where the peace agreement failed to resolve
the underlying or meta-conflict over self-determination. As Lynn Welchman
explains, the twin issues of refugee return and restitution thus became important
means for each side to realize its vision of self-determination. The creation of a
human rights ombudsman and a human rights chamber and the establishment of the
European Convention on Human Rights as the highest law of the country provided
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additional options for redress when the parties to the peace agreement failed to
comply with their obligations. UNHCR and other international agencies, moreover,
played an important role in monitoring the implementation of restitution decisions.
The European Union and the Council of Europe also made Bosnian membership
conditional on the implementation of refugee rights.

The restitution programs in Bosnia and Herzegovina and South Africa also
underscore the importance of ensuring adequate resources to underwrite the
restitution process. In South Africa, for example, the post-apartheid government
under-estimated the enormous financial implications of its market-driven approach
to restitution, including the cost of full and fair compensation of property owners,
especially in light of other pressing social priorities. In Bosnia, a compensation
mechanism was planned but never funded, in part because the national government
lacked the financial resources to underwrite the fund and because the international
community was more interested in funding reconstruction and development projects
rather than individual compensation. Paul Prettitore observes, however, that in
situations where refugees choose not to return to their homes, lands and properties,
restitution may serve as an efficient and fair mechanism of compensation if refugees
are able to repossess and sell or exchange their property.

Finally, a comparative assessment of the two restitution programs also
demonstrates the instrumental value of civil society participation in realizing the right
to restitution. In South Africa, the international campaign of boycotts, divestment
and sanctions contributed to the collapse of apartheid and its discriminatory land
regime. The broad participation of civil society in the development of the country’s
new land policy and the inclusion of claimants in the restitution program imbued
the process with greater legitimacy and facilitated creative solutions that were both
workable and realistic. In Bosnia, the mobilization and self-organization of refugees
following the initial failure of the parties to implement their respective obligations
under the Dayton peace agreement helped to ensure that refugees were able to realize
their right to repossess their homes, lands and properties.

Context and prospects of Palestinian restitution claims

The case studies in this collection provide a useful comparison to the Palestinian
situation given the central role of racial discrimination in the dispossession and
re-allocation of land, the massive destruction of housing and property and the
complications for post-conflict restitution that arise from different types of land
ownership, e.g., private, communal and customary. Hussein Abu Hussein and Usama
Halabi effectively illustrate how Israel has used law to ensure that Palestinians are
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unable to repossess their homes, lands and properties. Israeli law, for example,
enshrines the right to property as a constitutional principle, but leaves intact the main
legislation for expropriating Palestinian property. The law also allows for the violation
of constitutional principles in situations that ‘befit the values of the state as a Jewish
and democratic state’. Property laws which discriminate against Palestinians thus
override the constitutional right to property because they are consistent with Israel’s
self-definition as a Jewish state under which the vast majority of land is held as the
inalienable property of the Jewish people. Israeli law, moreover, does not incorporate
the fundamental right to equality and the prohibition of racial discrimination as
constitutional principles because they would negate the preferential treatment
accorded to Jews, especially in relation to nationality/citizenship and property.

Abu Hussein and Halabi’s discussion of the case of Iqrit, a destroyed Palestinian
village in the northern Galilee, exemplifies how Israel’s executive, legislative and
judicial branches of government all cooperate to prevent restitution of Palestinian
property. The special role accorded to the World Zionist Organization, the Jewish
Agency and the Jewish National Fund add a unique element to Israel’s land regime.
These organizations, which operate as private charities worldwide, have been
assigned key public functions, including the administration and development of
land, yet cater exclusively to the needs of the Israel’s Jewish population. UN human
rights treaty committees which have reviewed Israel’s compliance with international
human rights law have thus found that the massive and systematic confiscation of
Palestinian housing, land and property and its transfer to the above organizations
comprises an institutionalized form of discrimination that violate’s Israel’s
obligations under international human rights law. Participants to BADIL’s second
expert seminar also noted the stark contrast between Israel’s persistent denial of
restitution to Palestinians and the fact that Israel has been both a persistent advocate
and beneficiary of the right to restitution in relation to Jewish losses since the end of
the second World War.

Participants also discussed the PLO’s efforts to pursue restitution claims in the
context of final status talks with Israel. In preparation for negotiations, for example,
the PLO created a GIS computer database linking UNCCP property records and maps
of land holdings in pre-1948 Palestine in order to identify and verify claims. These
records constitute the largest and most comprehensive record of property ownership
and claims arising in the context of the Israeli-Palestinian conflict. The PLO
proposal at the 2001 Taba peace negotiations included a Compensation Commission
to evaluate material and non-material losses and to administer and adjudicate
restitution and compensation claims. It also included provisions for legislative
reform to enable refugees to realize their rights. Since then the PLO has carried
out feasibility studies on restitution, comparative analysis of restitution schemes, an
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assessment of whether refugee claims should be directed against individuals (as in
Bosnia) or against the state of Israel (as in South Africa), a review of the advantages
and disadvantages of administrative and judicial restitution mechanisms and the
design of an implementation mechanism.

The PLO nevertheless failed to develop a coherent legal strategy supported
by practical measures to protect and promote the rights of return, restitution and
compensation in the decades leading up to final status talks with Israel. The 1995
Interim Agreement, for example, includes provisions which obligate the Palestinian
Authority to respect the legal rights of Israelis to government and absentee property
in the occupied West Bank and Gaza Strip (Annex I1I, Appendix I, art. 16), that is
to say, public and private property expropriated from Palestinians since 1967. The
Palestinian Authority, by way of a second example, has yet to establish a land regime
in areas of the OPT under its jurisdiction, including legislative and institutional
provisions for housing, land and property restitution to redress situations of illegal
deprivation. Recognition of the right of Palestinians to their property in these areas
and the establishment of a restitution mechanism could have been used to strengthen
and promote a rule of law approach in negotiations with Israel about the larger
refugee question. These two examples illustrate Lynn Welchman’s point about the
importance of using the language of law, that is to say, developing a legal narrative,
to tell the story of one’s right to land.

Participant’s to BADIL’s Expert Forum also examined the role of civil society
in promoting housing, land and property restitution for Palestinians refugees. Eitan
Bronstein’s discussion of a community-driven restitution model developed by
internally displaced Palestinians from the village of Bir’im in cooperation with a
group of Jewish Israelis from kibbutz Bar’am, which was established on part of the
village lands, illustrates how claimant participation, as in South Africa, can lead to
rights-based, but nevertheless practical, solutions to conflicting claims to property.
In a separate initiative, internally displaced Palestinians from Bir’im also presented
to an inter-ministerial committee of the Israeli government a series of professional
plans and maps which effectively illustrate how return, restitution and reconstruction
can be put into practice for their community. On the eve of final status talks between
Israel and the PLO and in midst of a global campaign for Jewish restitution, refugee
activists and community leaders issued a petition affirming the right of all victims,
including Jews, to restitution and called upon governments and civil society, in
particular Jewish organizations, to uphold this right for Palestinians. ‘Go and see’
visits to villages of origin undertaken by Palestinian refugees comprise another
example of civil society led efforts to pursue restitution claims.

Participants identified several major problems facing civil society efforts.
Palestinian refugees, for example, lack sufficient information about the applicable
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rights and the current situation in their places of origin inside Israel, especially
those in Arab host countries who cannot undertake go and see visits like those
mentioned above. Hussein Abu Hussein and Usama Halabi effectively illustrate
the absence of domestic remedy through Israel’s judicial system. At the same time,
international mechanisms for direct restitution claims are not readily available for
Palestinians. Participants noted that Palestinian refugees in Europe may be able to
file claims against Israel in courts of countries where they have acquired citizenship
and, subsequently, in the European Court of Human Rights which has an extensive
record on property rights. The likelihood of restitution, however, depends on the
willingness of domestic courts, states and the European Court of Human Rights to
pursue claims against the state of Israel. Participants also discussed possibilities to
obtain declaratory rulings through indirect claims mechanisms, such as the Alien Tort
Claims Act and the Tortured Victim Protection Act in the United States. UN human
rights treaty committees also provide an important mechanism for Palestinians to lay
the legal foundations for future Palestinian claims.

Additional comparative findings on the Palestinian case

There are three additional issues that make the Palestinian situation different
from the cases discussed in this collection. First, there is no international body with
an explicit mandate to search for and implement durable solutions for Palestinian
refugees, including the right to housing, land and property restitution. The UNCCP,
the international body initially mandated to protect and facilitate durable solutions
for Palestinian refugees, is no longer active and neither UNRWA nor UNHCR
currently exercise a durable solutions mandate for them. The idea of the Middle East
peace process of the 1990s was to create a new set of international institutions that
would give the peacemaking process a veneer of international legitimacy, but one
that was unencumbered by the obligation of UN agencies like UNHCR and UNRWA
to respect, protect and promote refugee rights. This approach deprived Palestinian
refugees of important protections accorded to other refugees including international
representation to assert their rights, access to international mechanisms to claim and
promote their rights and an internationally-mandated entity to protect and promote
their individual as well as collective claims in the context of peace negotiations. The
approach also failed to capitalize on the strengths, competencies and experiences of
existing agencies in facilitating durable solutions for Palestinian refugees. UNRWA,
for example, has worked with Palestinian refugees for almost 60 years and has a
successful record in housing reconstruction and micro-financing and is well-placed
to register refugee choices. UNHCR has a broad range of experience in facilitating
durable solutions for refugees worldwide.
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The second major difference is the absence of strong regional instruments and
mechanisms that set out the rights of refugees and provide effective remedy and
reparation for displacement and dispossession. The 2004 Arab Charter on Human
Rights, for example, provides relatively weak protection for the right to property
in comparison to other regional human rights instruments. The absence of any
requirement that a deprivation of property be pursuant to public or general interest, as
Paul Prettitore explains, leaves state parties freer reign to expropriate property in that
there appears to be no need to justify such measures. While the Charter provides for
an expert committee to review compliance of state signatories, such a committee has
yet to be established. The Arab Commission on Human Rights, meanwhile, does not
even have a mechanism to receive or examine state reports or to receive individual
complaints. The Arab League has long discussed the establishment of an Arab human
rights court but has yet to do so. The 1994 draft Arab Convention Regulating Status
of Refugees in the Arab Countries, however, comprises a significant step towards
the adoption of a complementary regional convention on refugees tailored to the
specific nature of displacement in the Arab world. Like the OAU Convention on
Refugees in Africa, the draft Arab Convention includes both an expanded refugee
definition, the prohibition of discrimination and recognition of the right to return, a
provision which is absent from the 1951 Refugee Convention. Finally, the boycott
of Israeli companies and goods launched by the League in the aftermath of the 1948
war has been relatively ineffective in restoring the rule of law over the long haul.
The League does not enforce the boycott and regulations are not binding on League
members. Although Israel is not a member of the Arab League, a strong regional
system could be of value for promoting rights-based solutions to the Palestinian
refugee question.

The final difference between the Palestinian case and those discussed in this
collection is the absence of international political will to ensure that refugees are
able to realize their right to restitution. The international community, in general,
has failed to ensure that aid or assistance to Israel is not used to maintain the illegal
situation created by the massive violation of international humanitarian and human
rights law over the past 60 years despite repeated calls by the UN General Assembly
to refrain from providing economic, political and military assistance to Israel
in light of its disregard of its obligations under international law, the UN Charter
and relevant resolutions. The international community has also failed to uphold
peremptory norms, such as the right to self-determination and the prohibition of
racial discrimination, from which no derogation is permitted. The United States, in
particular, supports a two-state solution to the conflict that explicitly endorses Israel’s
self-definition as a Jewish state and thus abets discrimination against Palestinians.
Finally, the international community has failed to take collective action, including
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sanctions, in response to Israeli policies and practices which UN bodies, including
the ICJ, have found to comprise a threat to international peace and security. The
United States alone has consistently used its veto power in the UN Security Council
to prevent the passage of binding resolutions that would oblige state members to
fulfil their obligations under the UN Charter. The lack of international political will
to ensure that Palestinian refugees can exercise their rights to return and restitution
undermines not only the rule of law, but also the very credibility of international
actors as neutral mediators in the conflict, especially in the context of rights-based
approaches to refugee situations elsewhere.

Protection
National protection efforts

Participants to the third BADIL expert seminar examined national, regional and
international efforts to protect the rights of Palestinian refugees on a day-to-day basis
until they are able to realize durable solutions. Israel has the primary responsibility
to protect the rights of the civilian population, including those who are refugees, in
the occupied West Bank, including eastern Jerusalem, and the Gaza Strip. Susan
Akram, Terry Rempel and Harish Parvathaneni identify two distinct problems. First,
Israel’s policies and practices are inconsistent with its obligations under international
law. Israel is a signatory to the 1949 Geneva Convention (IV) Relative to the
Protection of Civilian Persons in Time of War and all major international human
rights instruments, for example, but does not accept responsibility to apply them to
its treatment of Palestinians in the OPT. It has not acceded to individual complaints
procedures under international human rights instruments which provide victims with
options for redress when states fail to uphold their legal obligations. Second, Israel
rules the OPT by means of a dual system of law whereby Jewish settlers enjoy the
status of privileged Israeli citizens, while the occupied Palestinian population is
subject to military rule and denied the protections afforded by both Israeli civil law
and international law.

Israel’s dual regime in the OPT has led an increasing number of observers to
describe the situation as comprising an apartheid regime. Hussein Abu Hussein
and Usama Halabi’s discussion of the Israel’s discriminatory land regime suggests,
however, that one cannot begin to understand the situation in the OPT, without taking
a careful look at Israel’s treatment of the 1948 Palestinian refugees and its own
Palestinian citizens. The similarities (and differences) have been described in detail
in parallel reports submitted by civil society organizations to UN human rights treaty
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committees. While Israel strongly refutes allegations of maintaining an apartheid
regime, the systemic discrimination on the basis of nationality, race or ethnicity in
allocation of fundamental rights and resources such as land, the preferential treatment
accorded to Jews in Israel through the Zionist ‘Jewish national institutions’, the
informal and formal segregation of Jews and Palestinians in Israel and the OPT, and
the massive displacement and dispossession of Palestinians since 1948 all comprise
elements of apartheid under international humanitarian, human rights and criminal
law, including the 1976 International Convention on the Suppression and Punishment
of the Crime of Apartheid and the 1998 Rome Statute of the International Criminal
Court.

Participants also examined the protection afforded to Palestinian refugees in Arab
host states. Mohammad al-Az’ar observes that with the exception of Syria, no Arab
state is committed to the systematic protection of Palestinian refugees under domestic,
regional or international instruments. Participants to BADIL’s third expert seminar
emphasized the vulnerability of refugees in Egypt who face difficulties renewing
residency permits required for access to employment, education and health care;
those in Lebanon, especially those who are not registered with UNRWA or who do not
have any documentation (they are neither registered with UNRWA nor the Lebanese
authorities); and refugees in Jordan who fled the Gaza Strip during the 1967 war (‘ex-
Gazans’) and are required to renew temporary residency permits in order to access
employment, education and health care. The situation of Palestinian refugees in Iraq,
where hundreds were stranded in inhospitable border areas as a result of the 2003
US-led war and occupation, moreover, exemplifies the vulnerability of Palestinian
refugees in periods of armed conflict and regime change across the region. Most
of the major Arab host states are signatories to regional instruments like the 1965
Casablanca Protocol on the Treatment of Palestinians in Arab States, but have either
lodged major reservations or fail to apply the Protocol in full. Few have ratified
the 1994 Arab Convention Regulating Status of Refugees in the Arab Countries or
the 2004 Arab Charter on Human Rights. In contrast to other regions, moreover,
few states in the Middle East are signatories to the 1951 Convention Relating to
the Status of Refugees or the two conventions on statelessness. While most Arab
states have ratified major international human rights instruments, only a handful
have ratified individual complaints procedures available under these instruments.

In countries outside the Arab region, Palestinian refugees lack access to
effective protection due to problems with interpretation of their status under the
1951 Convention Relating to the Status of Refugees. The primary problem, as the
earlier discussion illustrates, is that most states either do not incorporate article
1D in their national legislation or they apply it incorrectly to Palestinian asylum
seekers. Both the European Union (Council Directive 2004/83/EC) and the Council
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of Europe (Parliamentary Recommendation 1612) have directed member states to
incorporate UNHCR’s revised interpretation of article 1D in national legislation.
As long as UNHCR’s Note remains non-binding, and to the extent that judicial
authorities remain committed to the older interpretation of Article 1D, however,
Palestinian refugees will continue to find it next to impossible to avail themselves
of the protections afforded under the 1951 Refugee Convention. Finally, few states
are signatories to the two statelessness conventions and those that are do not apply
it correctly to Palestinian cases. In contrast to the situation in Israel and the Arab
world, many states have ratified individual complaints procedures available under
relevant international human rights instruments. To the extent that Palestinian asylum
seekers are able to show cause for asylum, these procedures may provide recourse
for individual refugees in need of protection but denied refugee status under the 1951
Refugee Convention. The major weakness of the procedure, however, is that it lacks
an independent means of enforcement.

The role of the PLO, Palestinian Authority and civil society

Participants to the third expert seminar also examined PLO, Palestinian Authority
and civil society efforts to protect the rights of Palestinian refugees on a day-to-
day basis until they are able to realize durable solutions. The PLO, for example,
has enhanced the protection afforded to Palestinian refugees in host states through
diplomatic interventions and by offering refugees access to health care, education and
employment in its broad network of economic and service institutions. The PLO has
also sponsored major protection initiatives including the 1965 Casablanca Protocol
and an unsuccessful initiative in the 1980s to amend the UNHCR statute to enable
Palestinian refugees to benefit from the international protection the agency affords
to other refugees. The PLO’s effectiveness, however, has always been dependent
on Arab recognition and the maintenance of good relations with Arab host states.
The gradual breakdown of the PLO’s political, economic and service institutions, as
described by Karma Nabulsi, further undermined its ability to enhance the protection
of refugee rights. Finally, Mohammad al-Az’ar argues that the PLO’s focus on state-
building in the OPT in the 1990s, including the transfer of cadre and resources to
establish the Palestinian Authority there, gave the impression that the organization
had given up on refugee protection. Participants also observed that while the
Palestinian Authority has a responsibility to protect the rights of all persons in areas
under its jurisdiction in the OPT, its obligation and ability to do so are constrained by
the interim agreements with Israel which limit PA jurisdiction largely to municipal
affairs and leave Israel in effective control of the entire OPT.
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The limited improvements in protection of Palestinian refugees in the Middle
East since the 1980s are due, in part, to effective collaboration among civil society
actors and UN agencies. Civil society actors have played an important role, for
example, in protecting the basic economic and social rights of Palestinian refugees
by supplementing basic services provided by national authorities and international
agencies like UNRWA. This has been particularly important in the OPT and in
Lebanon which have faced decades of military occupation and armed conflict. At the
regional level, Arab human rights NGOs have called upon host states to implement
in full the 1965 Casablanca Protocol and other Arab League resolutions in order
to guarantee all Palestinian refugees civil, economic, and social rights until they
are able to realize durable solutions. They have also called upon the international
community to provide physical protection to Palestinians in the OPT and for states
signatories to the 1951 Refugee Convention to apply the interpretation of article
1D advanced by UNHCR. Participants also identified a number of obstacles. This
includes insufficient knowledge of international refugee law and the protections
afforded which makes it difficult for Palestinian refugees to know what rights apply
and which body is responsible to ensure that they are able to enjoy their rights. It
was also noted that there is little awareness of refugee rights among Arab societies
and that refugee law courses are generally absent from university law programs in
the region.

Regional efforts to protect refugee rights including temporary protection

Participants to BADIL’s third expert seminar also discussed regional efforts to
harmonize the treatmentafforded to Palestinianrefugeesinthe Arabworld. Mohammad
al-Az’ar, Susan Akram and Terry Rempel describe Arab League efforts since 1948 as
unprecedented, but also point out that the protection accorded to Palestinian refugees
in the Arab world has not had the effect of ensuring the realization of their full panoply
of rights under international law pending the implementation of durable solutions.
Major problems include the lack of effective cooperation and coordination among
Arab states, the absence of a strong regional instruments including a complementary
refugee convention tailored to the specific nature of displacement in the Arab world,
and the absence of effective regional institutions to monitor and ensure the states
respect, protect and promote refugee rights. The Casablanca Protocol, the primary
instrument regulating the status of Palestinians in the Arab world, for example, does
not fully incorporate the range of rights accorded to refugees under international
refugee law. The Conference of Supervisors of Palestinian Affairs, the primary body
mandated to oversee the implementation of the Casablanca Protocol, lacks effective
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authority to ensure that states comply with their obligations under the Protocol.
Participants shared Mohammad al-Az’ar’s conclusion that no major developments
on the protection of Palestinian refugees in the Arab world can be expected apart
from improvements in the broader issues of human rights and democratization.

The efforts by the Arab League to regulate the status of Palestinians in the Arab
world nevertheless provide a potential foundation to strengthen the protection
afforded to Palestinian refugees through the development of an internationally-
harmonized regime of temporary protection. As Susan Akram and Terry Rempel
explain, temporary protection is a humanitarian response to situations of mass
refugee influx from conflict and other emergency situations, when individuals
fleeing might/not meet the 1951 Refugee Convention definition. One of the benefits
of temporary protection from the perspective of a receiving state is that it absolves
authorities from the pressure of taking the full asylum burden a mass influx would
represent. States are required to provide international protection only on a temporary
basis and to facilitate repatriation when safe and feasible. Participants examined
the arguments presented for a temporary protection regime for Palestinian refugees
fleeing renewed conflict in the OPT, those in Arab host states, as well as those in
third countries and lacking citizenship in light of lessons derived from temporary
protection programs for refugees from Indochina, Central America, Mozambique
and the former Yugoslavia. They also discussed a possible role for civil society
in promoting a proposal for an internationally-harmonized temporary protection
regime for Palestinian refugees linked to a comprehensive plan of action for durable
solutions guided by the principles of non-refoulement, voluntary choice and the right
of return.

Additional challenges to protection of Palestinian refugees

The contributors to this collection identify two additional problems relating
to the protection of Palestinian refugees. Both have serious implications also as
regards durable solutions which are discussed in detail above. The first problem
is the absence of an international body with an explicit mandate to protect the
rights of all Palestinian refugees. The UNCCP, as noted earlier, is no longer active,
UNRWA does not have an explicit protection mandate (a situation often overlooked
in judicial and administrative review of Palestinian asylum claims in third states),
while UNCHR’s mandate is limited to the smaller number of Palestinian refugees
outside UNRWA’s areas of operation and in need of protection. UNRWA has tried
to fill the protection gap in its fields of operation, as Harish Parvathaneni explains,
through monitoring, reporting, legal assistance (‘passive protection’) and through
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the delivery of a core programme of essential services, i.e., education, health and
social services. In some cases, the two agencies have collaborated to address gaps
affecting specific groups of Palestinians. The joint effort to assist and protect
Palestinian refugees stranded in camps on the borders of Iraq, Syria and Jordan as a
result of the 2003 US-led war and occupation of Iraq exemplifies the enhanced co-
operation and co-ordination between the two agencies in recent years. This ad hoc
approach to protection in the Palestinian case, as Parvathaneni observes, however,
has provided a weaker standard of international protection in comparison to that
afforded to other refugees.

The second problem, also discussed above, is the absence of international will
to protect the rights of Palestinian refugees. This is especially so in the OPT and in
Lebanon. As Lynn Welchman points out with respect to the OPT, states signatories
(High Contracting Parties) to the 1949 Geneva (IV) Convention have studiously
avoided their duty to investigate grave breaches of the Convention and prosecute
and punish perpetrators. Harish Parvathaneni’s comparison of UN Security Council
action in the Israeli-Palestinian conflict and other refugee and conflict situations
underscores the differential treatment afforded to Palestinian refugees. Following
the killing of a number of refugees and three UNHCR staff in East Timor, for
example, the Security Council passed Resolution 1319 calling upon states to bring
to justice persons responsible for grave violations of international humanitarian and
human rights law. The UN subsequently assisted East Timor in the establishment
of a hybrid tribunal to investigate, prosecute and punish individuals responsible
for serious crimes committed during the period of Indonesia’s rule. Following the
massacre of several thousand Palestinian refugees in the camps of Sabra and Shatila
in Beirut, the Security Council passed Resolution 521 in which it condemned the
massacre but only went so far as to authorize the Secretary-General to increase the
number of UN observers in and around Beirut and initiate consultations with the
Lebanese government regarding the possible deployment of UN forces. Finally,
the United States has blocked several attempts to deploy international monitoring
or protection forces under Chapter VII of the UN Charter (threat to international
peace and security) to the OPT, most recently in the context of the second Palestinian
intifada.

Prosecution and truth telling
The BADIL Expert Forum also examined how the rights to justice and to know

the truth have been applied in practice through prosecution and truth telling and
discussed lessons learned and implications for the Palestinian case. As Alejandra
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Vicente explains, these mechanisms share a number of common functions: they
contribute to the establishment of a historical record of events and related violations
of international law, they provide a space for victims to tell their stories and a means
to hold perpetrators accountable for their actions, they contribute to the establishment
of deterrence against future violations and they facilitate the restoration and
maintenance of peace. As noted earlier, states have the primary responsibility to
investigate, prosecute and punish perpetrators of international crimes committed
under their jurisdiction and to facilitate knowledge of such crimes. The international
community, however, may exercise concurrent jurisdiction when states are unable or
unwilling to uphold their respective obligations under international law.

In this collection, Alejandra Vicente and Lynn Welchman explore different models
for investigation, prosecution and punishment of international crimes, including war
crimes, crimes against humanity and genocide. These include domestic courts as in
Chile and Rwanda, ad hoc international criminal tribunals like those established in
the former Yugoslavia and Rwanda, hybrid courts that combine both international and
domestic regimes as in Sierra Leone and East Timor, and international models like
the International Criminal Court. The contributors to this collection also highlight the
role of civil society in situations where states are unwilling or unable to investigate,
prosecute and punish perpetrators of international crimes. Alejandra Vicente, for
example, describes how civil society actors in Chile, Argentina and Guatemala have
relied on universal jurisdiction laws in the UK and Spain to hold political and military
officials accountable for international crimes in the absence of a domestic remedy.
These efforts often encourage states to more proactively investigate, prosecute and
punish their own nationals.

Truth commissions provide a ‘third way’ between blanket amnesty and prosecution.
They share several common features: they are temporary, officially-sanctioned, non-
judicial fact-finding bodies; they focus on systematic or widespread past violations
usually committed over a period of time; and they commonly issue a final report
which includes recommendations concerning various forms of reparation, i.e.,
compensation, legal and institution reform and prosecution. Alejandra Vicente, Lynn
Welchman and Jessica Nevo examine various truth commission models including
those established by legislative or executive decree as in Argentina, Chile and South
Africa, those established by peace agreement like Guatemala and truth commissions
established by UN transition administrations as in East Timor. The contributors to
this collection also describe the role of civil society in the construction of public
memory through unofficial truth projects as in Uruguay, Brazil and Northern Ireland
and memorialization projects like the Mothers of the Plazo de Mayo and the Museum
of Memory in Argentina. As Jessica Nevo explains, these types of unofficial or civil
society-led initiatives often play a catalytic role leading to the eventual establishment
of official truth commissions.
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Lessons learned from comparative practice

The contributors to this collection also highlight a number of lessons learned.
While peacemaking may ultimately be an act of compromise, the failure to address
systematic or widespread violations of international law in order to facilitate an
end to conflict in the short-term may actually undermine peace and reconciliation
in the long-term. Alejandra Vicente observes, for example, that the failure to carry
out effective investigation, prosecution and punishment of war criminals in the
former Yugoslavia, and their participation in peace negotiations is viewed as having
undermined efforts towards ethnic reintegration in Bosnia and Herzegovina and
explains, to some extent, the atrocities that followed several years later in Kosovo.

The cases in this collection also demonstrate that the key to achieving long-term
peace in states emerging from political violence, armed conflict or dictatorial rule
may lie in a holistic approach which incorporates both prosecution and truth-telling
with reparations and legal and institutional reform. Neither prosecution nor truth
commissions by themselves are capable of handling the complexity of most post-
conflict situations. As Vicente explains, judicial approaches may be politically biased,
provide selective prosecution, unduly limit the admissibility of evidence, or be seen
as victor’s justice. They also provide fewer opportunities for victim participation.
Truth commissions, on the other hand, may be insufficiently punitive or ineffectual
in providing satisfaction to the victims.

Political, military and judicial reform are also important to address the underlying
structural causes that have contributed to violations of international law and to ensure
that they do not reoccur in the future. Vicente points out, for example, that the retention
of power by the military and civilian elite in both Chile and Guatemala undermined
justice and hampered the peacemaking and reconciliation process in both countries.
The failure to address the underlying economic aspects of apartheid in South Africa
has also raised serious questions about justice, peace and reconciliation in both the
short and long-term. The impact of South Africa’s decision to avoid adjudicating
legal culpability for those who either supported or enabled the apartheid regime
remains to be seen.

The cases in this collection also underscore the need for adequate financial
resources to underwrite prosecution and truth telling initiatives. This includes
resources to establish and run tribunals and commissions as well as resources for the
reparation of victims. In South Africa, as Lynn Welchman explains, the government
under-estimated the potential cost of reparations and eventually rejected the Truth
and Reconciliation Commission’s recommendations on victim compensation. The
cost of truth commissions discussed in this collection, not including reparations,
ranged from USD 5-10 million. The two ad hoc international tribunals for Rwanda
and the former Yugoslavia each cost about USD 120 million per year.
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Finally, a comparative assessment of prosecution and truth telling initiatives
emphasizes the importance of civil society and victim participation in their design
and implementation. The participation of victims is not only a right, but also has
instrumental benefits. Participation ensures that prosecution and truth telling
initiatives reflect the needs of victims, imbues them with a greater degree of
legitimacy and ownership and thus contributes to more sustainable outcomes. The
cases in this collection also illustrate the catalytic role victims and broader civil
society can play in providing redress for systematic or widespread past violations of
international law when states are unable or unwilling to uphold their obligations to
prosecute international crimes and facilitate knowledge of such crimes.

Comparative findings on the Palestinian case

Prosecution and truth telling initiatives discussed in this collection provide a
useful comparison to the Palestinian refugee situation given the types of crimes
involved. These include forcible transfer or expulsion of civilian population, wilful
killing including massacre of civilians, plunder and the destruction of private property
without military necessity. Paul Prettitore’s discussion of case law in this collection
provides a number of interesting precedents for the Palestinian case. In Sel¢cuk and
Asker v Turkey, for example, the European Court of Human Rights has found that
a duty to conduct a thorough and effective investigation capable of leading to the
identification and punishment of those responsible arises by virtue of the deliberate
destruction of houses and household property. The International Criminal Tribunal
for the Former Yugoslavia, discussed by Alejandra Vicente, has found (Prosecutor v
Kupreski€) that the destruction of property may also constitute a crime of humanity
of persecution when committed with requisite intent. No independent, impartial,
transparent and effective tribunal or truth commission, however, have ever been
established to investigate the serious allegations of Israeli crimes that have led to the
massive displacement, dispossession, injury and loss of life suffered by Palestinians
over the past 60 years.

Participants identified two major obstacles that militate against the investigation,
prosecution and punishment of such crimes against Palestinians. First, both Israel and
the international community have consistently ignored their respective obligations
to investigate, prosecute and punish perpetrators. In contrast, Israel has been both a
persistent advocate and beneficiary of the right to justice, including the prosecution of
Nazi war criminals such as Adolf Eichmann (Attorney General of the Gov t of Israel v
Eichmann) on a range of charges like expulsion and deportation of civilian population
during WWIIL. Second, mechanisms to prosecute international crimes discussed in
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this collection are generally unavailable in the Palestinian case. Participants noted
that a Security Council-mandated tribunal as in the former Yugoslavia and Rwanda is
unlikely as long as the US exercises its veto power in the Council. A hybrid model like
those in Sierra Leone and East Timor that requires Israel’s consent is equally unlikely.
Prosecution in the International Criminal Court is also unlikely given the fact that
Israel is not a state party to the Court’s statute and because it is yet unclear whether
the Palestinian Authority which has requested to be a party qualifies as a state for the
purpose of the ICC. Moreover, as Lynn Welchman observes, a number of states that
have incorporated universal jurisdiction in domestic legislation have recently begun
to amend their laws to prevent prosecution of Israeli officials in their courts.

Participants also identified a number of obstacles that militate against a truth
commission. The primary problem lies in Israel’s fear about the political and legal
consequences of delving into the past. As Eitan Bronstein explains, for Israel the
Nakba represents an event that could not have occurred because Palestine was ‘a
country without a people for a people without a country’ and yet it had to occur in
order to create a Jewish state in a country with a non-Jewish indigenous majority.
This paradox leads to what Bronstein and others have described as Nakba denial,
a phenomenon evident not only in Israel’s adamant rejection of any moral, legal or
political responsibility for the displacement and dispossession of Palestinians, but also
in the geography and history taught in Israeli schools, in the maps of the country and on
signs that mark the landscape. The other major problem is that truth commissions are
sometimes seen as ill-fit to the specific features of the Israeli-Palestinian conflict. This
includes the ongoing nature of the conflict and the continuity of the regime responsible
for rights violations, the lack of acknowledgment in Jewish Israeli society that there is
‘something wrong’, and the fact that truth commissions are most commonly associated
with intra-state conflict. Jessica Nevo counters, however, that forms of truth telling
can also be used as catalysts for transition in situations of ongoing conflict, identifies
a number of civil society initiatives that indicate various degrees of acknowledgment
among small sectors of Israeli Jewish society that something is wrong, and argues
that Israel’s effective control over the OPT, the colonization of these areas by Jewish
settlers and the integration of these settlements into Israel suggest that Palestine/Israel
has important features of an intra-state conflict akin to apartheid South Africa.

Civil society efforts for transitional justice
Participants to BADIL Expert Forum also examined the role of civil society

actors in pursuing prosecution and truth-telling initiatives in the Palestinian case.
In this collection, for example, Lynn Welchman describes civil society efforts to
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prosecute Israeli political and military leaders responsible for war crimes, including
grave breaches of the 1949 Geneva Convention (IV), in second countries that have
incorporated universal jurisdiction in domestic legislation. Jessica Nevo and Eitan
Bronstein draw attention to how civil society actors already use various forms of
truth telling, including the annual commemorations of the Nakba inside Israel,
the OPT and elsewhere and the visits and sign-posting at the sites of destroyed
Palestinian refugee villages to illuminate the circumstances that have led to the
massive displacement and dispossession of Palestinians since 1948. Bronstein’s
description of legal efforts to oblige the Jewish National Fund to post signs about
the history of destroyed Palestinian villages in Canada Park effectively illustrates
how judicial and memorialization efforts can be used in tandem. In recent years,
Palestinians and Jewish Israelis have also published histories of refugee villages,
created maps and websites that identify refugee villages, lands, and holy sites.
Jessica Nevo describes the work of Israel’s so-called new historians, including
Benny Morris, Tom Segev and Ilan Pappé, as a form of truth-telling. The studies
of the 1948 war produced by these historians are significant, not so much because
they reveal a significant degree of new information about the circumstances and
reasons surrounding the massive displacement and dispossession of Palestinians in
1948, but rather because they provide official evidence from Israel’s state archives of
major violations of international law that confirms the oral testimonies of Palestinian
refugees themselves.

Participation

Finally, participants to the BADIL Expert Forum examined the role of public
participation in peacemaking and crafting durable solutions for refugees. As
the contributors to this collection explain, participation is not only a right under
international law, but it also has a range of instrumental benefits. Participation
provides a means through which refugees are able to realize the panoply of rights that
are violated when individuals are displaced; it offers an opportunity to consolidate
democratic politics and the inclusion of otherwise marginalized groups in post-
settlement political systems; and it comprises a technique of conflict resolution
contributing to the development of a more consensual position vis-a-vis a final
settlement.

In this collection, Celia McKeon identifies and describes three different
approaches to public participation in peacemaking. In South Africa and Northern
Ireland, for example, a long tradition of representative politics and strong political
parties facilitated broad participation in the peacemaking process thus ensuring that
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agreements reached were representative of the broader public. In Guatemala and
the Philippines, civil society assemblies and commissions enabled different sectors
of society to debate and propose solutions to the various aspects of the respective
conflicts. Many of the proposals put forward by civil society were eventually
integrated into post conflict settlements. In Mali, Colombia and South Africa, civil
society participated directly in peacemaking. In each case, local leaders initiated and
managed processes engaging all interested community members in developing and
implementing agreements to address different aspects of the respective conflicts.
Karma Nabulsi identifies two additional types of participation: plebiscites and
referenda which are commonly used to determine the will of people living under
colonial or foreign rule and military occupation, and elections, which comprise one
of the most commonly understood forms of democratic participation. Most peace
agreements today include provision for refugee participation in post-agreement
elections. Finally, a refugees’ choice of his/her durable solution is one of the most
fundamental aspects of refugee participation.

Comparative lessons learned

A number of lessons were derived from comparative study of public participation
in peacemaking.

A lesson common to many of the cases in the collection is that mobilization,
organization and the development of solidarity networks are critical to opening up
the peacemaking processes to the public. The parties directly engaged in a conflict,
including governments, opposition and rebel forces, among others, are often reluctant
to open up negotiations to other sectors of society. In Northern Ireland, for example,
women from both communities formed their own coalition in response to their
exclusion from the peace process and were thus able to win a seat at the negotiating
table. In Guatemala, refugees were able to secure the terms of their own return in
direct negotiations with the Guatemalan government through self-mobilization,
organization and the support received from civil society actors outside Guatemala
and from international organizations like UNHCR.

Celia Mckeon’s comparative assessment of public participation in peacemaking
also suggest that while each method of participation has advantages and
disadvantages, overall success in relation the peacemaking process may lie in
a holistic approach to participation, that includes representative, consultative
and direct forms of participation. Such an approach maximizes opportunities for
participation and expands possibilities to address substantive grievances and explore
a wider range of possible solutions. The cases of South Africa and Guatemala, which
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included representative, consultative and direct forms of participation, demonstrate
how different forms of participation can be used simultaneously with great effect.
Civil society, intergovernmental agencies, state and other actors, however, should
nevertheless be cognizant of both the advantages and disadvantages of each form of
participation when designing opportunities for public participation in peacemaking
processes.

Another important lesson derived from a comparative assessment of public
participation in peacemaking is that international interventions should be designed
to strengthen or complement indigenous capacities for conflict resolution. The
international community has an important role to play in facilitating peacemaking
in terms of financial, technical and political support, but international actors should
also respect local ownership and the principle of popular sovereignty. Mckeon’s
discussion of the role of Norwegian Church Aid in facilitating inter-community
discussions in Mali and the British Commission of Inquiry on Palestinian Refugees
described by Karma Nabulsi exemplify the different ways international actors can
strengthen indigenous efforts to resolve conflict.

Finally, while public participation in peace processes comes with certain
challenges, e.g., security, integrity of mediation, divergent voices, inclusion and
superficial participation, the exclusion of the broader public from the peacemaking
process can also have significant cost, including agreements that lack public
legitimacy and ownership. The failure of UN efforts to facilitate a resolution to the
division of Cyprus and the extensive enforcement role of the international community
in Bosnia described in this collection, for example, illustrate the risks incurred by
processes that fail to include all stake holders. In contrast, participation often imbues
negotiations, agreements reached and the new political arrangements stemming from
them with greater legitimacy thus making them more sustainable in the long-term.
The case of South Africa exemplifies the value of participation.

Comparative findings on the Palestinian case

The cases of public participation in peacemaking discussed in this collection
provide a stark contrast with the Palestinian case. The primary problem, as Karma
Nabulsi explains, is that Palestinians as a people have been denied their basic right
to determine their own future through mechanisms like plebiscites and referenda
which are commonly used to ascertain the will of a people in territories under foreign,
colonial or military rule. As noted in the introduction to this collection, the premise
of the Middle East peace process that was conceived at Camp David more than three
decades ago was that a solution to the conflict could only be found through direct
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negotiations between the parties. Absent a binding framework of international law,
the question of Palestinian self-determination and participation in the peacemaking
process was determined by the balance of power between the two sides. Israel thus
recognized the PLO as representative of the Palestinian people, but refrained from
explicit recognition of their right to self-determination. It was also reluctant to allow
refugees a voice in the negotiations, fearing that too many would insist on their rights
of return, restitution and compensation. The Palestinian people, especially those living
outside of OPT, who comprise more than half of the Palestinian people, most of whom
are refugees, were thus marginalized and excluded from the peacemaking process.

Karma Nabulsi identifies three related factors that have undermined public
participation in the case of Palestinians and further contributed to the ‘de-
democratization’ of the peacemaking process. First, the PLO’s transfer to Tunis in
1982, which separated the people from their leadership, and the transfer of cadre and
resources to the OPT to establish the Palestinian Authority at the expense of camps
and communities of exile, significantly weakened the PLO’s ability to represent
the Palestinian people. The British Commission of Inquiry referred to by Nabulsi,
for example, found that while refugees continued to view the PLO as their sole,
legitimate representative, they also felt that they were not adequately represented.
Second, Palestinians outside the OPT, most of whom are refugees, were prohibited
from participating in elections for the legislative council and presidency of the
Palestinian Authority that was set up in the occupied West Bank and Gaza Strip
under the Oslo agreements. This situation was exacerbated by the inability of the
PLO to hold elections in all areas of exile for the Palestine National Council which
represents Palestinians as a whole. Third, international donors contributed to the
‘de-democratization’ of the peacemaking process to the extent that their support of
civil society initiatives excluded mass-based organizations like unions, syndicates,
associations and political parties, as well as projects in camps and other communities
of exile outside the OPT.

The Israeli-Palestinian peace process also comprised what Celia McKeon
describes in this collection as an ‘elite pact-making’ approach to peace. Negotiations
were often conducted in secret outside Israel and the OPT and restricted to a small
group of political elite and their advisors who preferred to delay and defer substantial
discussion of highly contested issues, such as the Palestinian refugee question. Civil
society participation, in general, was restricted to post-agreement peacebuilding
initiatives which effectively negated opportunities for civil society actors to put their
issues on the agenda and influence the substance of agreements. This superficial
type of participation undermined both the legitimacy of and public ownership in
the peacemaking process. Finally, proposals for a solution to the refugee issue in
the context of final status negotiations offered refugees a number of options but no
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real choice. The inclusion of incentives for resettlement in host countries and third
states and quotas and other limitations on return to places of origin inside Israel, for
example, effectively undermined the principle of refugee choice because they aimed
to exert undue influence over the decision-making process and would have denied
most refugees the right to return once limited quotas for return to places of origin
inside Israel were filled.

Civil society efforts to participate in the peacemaking process

Participants to BADIL’s Expert Forum also discussed how refugees have
attempted to play a role in the peacemaking process. In the occupied West Bank and
Gaza Strip, for example, refugees organized popular conferences and called for ‘a
peace built on mutual respect for internationally legitimized rights’ and declared that
their ‘support for parties—elected or not, official or not—and for any negotiating
team, [would] depend on their respect for democracy, national and human rights’.
(Declaration Issued by the First Popular Refugee Conference in Deheishe Refugee
Camp, 1996) Meetings and conferences were convened also by those in exile and
internally displaced Palestinians in Israel. New regional and global networks, such
as the Palestine Right to Return Coalition (2001), were formed to reconnect those
inside and outside the OPT, coordinate public statements and petitions and broaden
popular initiatives, in particular, the annual Nakba commemorations.

Palestinian refugees have also made use of the few internationally-sponsored
mechanisms that have sought to encourage their participation, such as the British
Commission of Inquiry discussed by Karma Nabulsi in this collection. The
Commission, which held hearings in refugee camps across the Arab world, found
that many refugees felt ‘completely excluded from the peace process’ and that ‘a
peaceful solution could only emerge with the inclusion of the refugee issue, as well
as the refugees’ participation in some manner’. Among its main recommendations,
the Commission urged the European Union to ensure that the refugees were included
in any political process which sought to contribute to a lasting and comprehensive
peace in the Middle East, and to help reconnect them to their legitimate representation
in ways which were consistent with the principle of self-determination. The fourth
expert seminar also discussed the Civitas project which aims to provide Palestinians
outside the OPT with opportunities to assess the tools and mechanisms needed for
communication with their leadership and identify issues they would like to raise. The
findings will be presented to both the PLO and the international community.

The exceptional efforts of the internally displaced community of Kafr Bir’im
to remain connected with their 1948 depopulated village through ‘returns’ in the
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form of weddings, summer camps and funerals, law suits, interventions in the
Israeli parliament and maps and plans illustrating possible scenarios for return
and reconstruction of the ‘new’ Kafr Bir’im provides a useful example of how
direct participation of displaced Palestinians in the search for durable solutions
may advance rights-based solutions in ways that are ‘out of reach’ of official
negotiators. Similar creative solutions are found in refugee responses to the British
Commission of Inquiry referred to above and in the Kafr Bir’im/Kibbutz Bar’am
initiative described by Eitan Bronstein where internally displaced Palestinians
and Jewish members of a local kibbutz addressed their conflict over rights and
claims to the same land.

RIGHTS IN PRINCIPLE, RIGHTS IN PRACTICE: BRIDGING THE GAPS

Finally, the BADIL Expert Forum examined various measures to ensure that
Palestinian refugees are able to claim their rights and that states and other duty-
holders are able to fulfil their obligations to them. These measures can be grouped
into three main complementary areas of activity: education and awareness-raising,
legal and institutional reform and the promotion of accountability. Education and
awareness-raising is central to a rights-based approach. Palestinian refugees need
to know their rights and the mechanisms available to achieve them while states and
other duty-bearers need to know their corresponding obligations to refugees under
international law. Laws and mechanisms which incorporate and give expression
to both substantive and procedural rights discussed above provide the foundation
for a rights-based approach to the Palestinian refugee question. Finally, additional
measures are required to ensure that states and duty-bearers fulfill their obligations
to Palestinian refugees and are held accountable when they fail to do so.

Participants discussed a role for states and intergovernmental organizations,
including the United Nations, in all three areas of activity. Given the lack of political
will for a rights-based approach to the Palestinian refugee question, however, the
role of civil society actors, including refugees, was considered central for bridging
the gaps between principle and practice in this case. The actions of refugees in
Cyprus to redress property claims through the European Court of Human Rights,
the collective work of the Arab human rights movement to strengthen and develop
legislation and mechanisms in the Arab world, the collaboration among activists,
NGOs and faith-based movements to prosecute international crimes committed
during the war in Guatemala, the self-mobilization of women in Northern Ireland
which won them a seat the negotiating table and contributed to a solution to the
conflict and the dedicated efforts of millions of ordinary citizens around the world
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in a global campaign of boycotts, divestment and sanctions against apartheid South
Africa each demonstrate the power of local, regional and global networks to bring
about change in seemingly intractable conflicts.

Education and awareness-raising
Among refugees

Civil society actors should promote greater awareness among Palestinian refugees
of their rights and the mechanisms available to claim them. This will better enable
refugees to hold states and other duty-bearers accountable to their obligations under
international law. Participants to the BADIL Expert Forum further recommended
that UNRWA include durable solution and protection norms in its human rights
curriculum to enable refugees to be more effective participants in the assessment,
design, implementation and evaluation of programs to meet their needs and protect
their rights including the search for and implementation of durable solutions. UNRWA
and UNHCR should also promote the development of refugee law programs in
universities and other academic institutions in the OPT and Arab host states. Education
and awareness-raising initiatives, however, should go beyond a mere summary of
the law. Civil society actors, humanitarian organizations and UN agencies should
engage refugees in a process in which they translate their basic needs into rights and
obligations to which states and other duty-holders can be held accountable. This type
of approach not only respects the basic right of refugees to participate in decisions
that affect their lives, but also contributed to individual and collective empowerment
and development of movements for change. The international community, moreover,
should design interventions in ways that strengthen or complement indigenous
capacities to resolve the Palestinian refugee question, support fragile, local-level
initiatives, like the community-based return and restitution models described in this
collection, which may offer important starting points for broader initiatives, and
facilitate the participation of marginalized groups.

Jewish Israeli civil society

Jewish Israeli civil society should be engaged in a principled debate about a
rights-based approach to the Palestinian refugee question. As noted in the above
discussion on conflicting rights, debate about how to resolve the Palestinian
refugee question has too often rested on a lack of scrutiny of Jewish Israeli claims
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under international law and the false assumption that the assertion of Palestinian
refugee rights necessitates the denial of the rights of Jewish Israelis. Jewish Israeli
society should also be encouraged to confront the Palestinian Nakba and the
institutionalized discrimination that is central to Israel’s self-definition as a Jewish
state and which comprises the primary obstacle to a rights-based solution to the
Palestinian refugee question and the conflict itself. Initiatives should also explore
the practical implications of a rights-based approach to the refugee question. The
Bir’im/Bar’am community-based return and restitution model discussed above
provides a useful example of how engagement among Palestinian refugees and
Jewish Israelis may provide innovative solutions to the long-standing Palestinian
refugee question. Participants to the BADIL Expert Forum acknowledged that this
type of engagement will not lead to a quick solution, but considered it nevertheless
critical to building the foundations for a comprehensive, rights-based and lasting
solution to the conflict.

Regional and global education and awareness-raising

Civil society actors should also undertake education and awareness-raising
initiatives at a regional and global level including the Arab world, the United
States, Europe and elsewhere to build support for the basic principles and practices
relevant to a rights-based approach. This is especially critical in North America
and in Europe where public pressure is the only way to change current positions
which militate against a rights-based approach. Participants to BADIL’s Expert
Forum also noted that there is significant potential to build broad public support
elsewhere, including Latin America, where there is a large and well-integrated
Arab and Palestinian population capable of lobbying on behalf of a refugee rights,
in newly-industrialized countries like Brazil and India which are playing an
increasingly greater role in a slowly developing multi-polar world and in places
of historic solidarity like South Africa. Civil society campaigns should include a
wider range of actors, such as Arab civil society initiatives and political leaders
from other anti-colonial struggles, refugees, NGOs and anti-colonial movements
based on the principle of reciprocal solidarity. Initiatives should remind states and
other duty-bearers of their respective obligations under international law. NGO
reports to human rights treaty committees, submissions to UN special complaints
procedures and participation in UNHCR’s annual NGO consultations were among
the mechanisms identified for this purpose. Participants further recommended that
UNRWA consider establishing a similar NGO consultation process parallel to its
annual Advisory Commission meetings.
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Priorities for education and awareness-raising

Finally, participants highlighted two priorities for broader public education and
awareness-raising about Palestinian refugees. First, it is important to revisit the root
causes of Palestinian displacement and dispossession. A number of campaign themes
were identified to raise public awareness about the root causes of the Palestinian
refugee question. These include campaigns that draw attention to the role of foreign
companies located on refugee lands in Israel; the establishment of forests and parks
on refugee lands, especially those in the name of third countries (e.g. Canada Park,
South African Forest); the role of Jewish national institutions like the Jewish National
Fund in the dispossession of Palestinian refugees; and, the desecration, denial of
access and destruction of religious sites, including cemeteries, churches and mosques.
Second, there is need for a new vision of a solution that is both morally sound and can
inspire people. Participants in the fourth expert seminar explained that the two-state
model has not only failed to resolve the conflict but also framed the debate about
the solution around issues of ethnic or national identity that obstruct refugee return
and fail to inspire broad public support. It was suggested that public education and
awareness-raising should promote an alternative vision that is rooted in and guided
by the universal principles of equality and non-discrimination, especially since the
current bi-national reality in Israel and the OPT has all the hallmarks of an apartheid
regime under international law. A vision based on equality and non-discrimination
can inspire global support and encourage public debate about models of one-state
solutions that permit return and restitution of Palestinian refugees and protect basic
rights and fundamental freedoms of both Palestinians and Jewish Israelis.

Strengthening and developing effective legislation and mechanisms

National reforms

Participants to the Expert Forum identified a number of ways whereby states,
intergovernmental organizations and the PLO can build the foundations for a rights-
based approach through legal and institutional reform. Israel, as the primary duty-
holder, should repeal discriminatory legislation and adopt new laws consistent with
its legal obligation to provide effective remedy and reparation, including the return
of Palestinian refugees and displaced persons to their homes, lands and properties.
Israel should incorporate the fundamental principle of equality and the prohibition
of non-discrimination as constitutional principles, abolish the status and role as state
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agents of institutions (i.e., WZO, JA and JNF) that privilege Jews, and establish new
institutions that provide public services and allocate land in a manner consistent
with the principles of equality and non-discrimination. Israel should also repeal the
laws and dismantle the institutions that comprise its regime of military occupation
and colonization in the OPT. Finally, Israel should comply in full with its obligations
under international humanitarian, human rights and refugee law and accede to
individual complaints procedures which provide additional recourse to individuals
in need of protection.

Arab and other host states should also ensure that laws, policies and practices
affecting Palestinian refugees are consistent with international human rights,
humanitarian and refugee law. Arab states should comply in full with their obligations
under the 1965 Casablanca Protocol on the Treatment of Palestinians in Arab
Countries. States that have not done so should accede to the 1994 Arab Convention
on Regulating Status of Refugees in the Arab Countries and the 2004 Arab Charter on
Human Rights. Legal and institutional reforms should be implemented to ensure that
humanitarian assistance meets relevant international standards and that Palestinian
refugees can participate in the assessment of their needs and in the planning and
evaluation of programs and services to protect their rights and meet their needs.
States that have not done so should accede to and incorporate the 1951 Convention
Relating to the Status of Refugees and its 1967 Protocol in domestic asylum and
refugee law. All states should incorporate article 1D in their national legislation and
comply with UNHCR’s revised interpretation of article 1D, under which Palestinian
asylum-seekers are entitled to the benefits of the convention on a prima facie
basis with the aim of ensuring both protection and assistance until their situation
is resolved in accordance with relevant UN resolutions, namely General Assembly
Resolution 194 (III) and Security Council Resolution 237. States should also accede
to individual complaints procedures provided for under international human rights
law. All states should facilitate the participation of Palestinian refugees in elections
for the PLO’s National Council in accordance with relevant international standards.

The PLO should ensure that policies and practices relating to the protection
of Palestinian refugees, including proposals for durable solutions, are consistent
with international law. The PLO should reactivate and strengthen its institutions,
including the Department of Refugee Affairs, to enhance the protection afforded
to Palestinian refugees in all places of exile. The PLO should also proceed with
efforts to reform and rebuild representative structures so that elected officials can
more effectively represent their constituency. The Civitas report referred to above
provides a good starting point to identify refugee needs, issues of concern and the
types of mechanisms they need to better communicate with the PLO. It should also
implement plans to hold elections for the Palestine National Council and press for
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the inclusion of 1967 refugees in future PA elections. The Palestinian Authority, its
legislative council, ministries, municipalities and local councils should strengthen
efforts to protect refugees within their limited jurisdiction. The PLO should also
expand efforts to engage refugees in the search for durable solutions, explore
mechanisms through which refugees might participate in future negotiations and
advocate for their inclusion. The case studies in this collection provide various
models for representative, consultative and direct forms of participation. It should
also continue legal and technical work on the design of a return and restitution plan
that demonstrates the efficacy of rights-based approach.

Regional reforms

The Arab League should strengthen and develop regional legislation and
mechanisms to ensure comprehensive protection of their rights on a day-to-day basis
and to promote and eventually facilitate the implementation of rights-based durable
solutions for Palestinian refugees. The League should expand the rights accorded
to Palestinian refugees under the 1965 Casablanca Protocol on the Treatment of
Palestinians in Arab Countries over time in line with international refugee law. It
should also remedy deficiencies in the Arab Charter on Human Rights as discussed
above. The Arab League should strengthen regional institutions, like the Conference of
Supervisors of Palestinian Affairs in Arab Host Countries, and strengthen cooperation
with UNHCR, to monitor the treatment of Palestinian refugees in the Arab world and
ensure that member states comply with their relevant legal obligations. It should
explore and establish mechanisms for refugee participation in these bodies, similar
to mechanisms that enable cooperation and collaboration between civil society actors
and UNHCR. The League should also establish the human rights committee provided
for under the 2004 Arab Charter on Human Rights, including a procedure for parallel
NGO reporting as provided for under international human rights instruments, adopt
an optional protocol to the Charter that would enable individual complaints and
establish a regional human rights court.

International reforms

UNRWA and UNHCR should adopt a collaborative and systematic approach to
international protection of Palestinian refugees, including the promotion of rights-
based durable solutions. They should also identify ways in which each agency could
bring its own strengths, competencies and experiences to bear on the implementation
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of durable solutions for Palestinian refugees. UNRWA, UNHCR and other relevant
UN agencies should adopt a collaborative and systematic approach to housing,
land and property restitution including the establishment of unified procedures for
documentation, registration and valuation of claims. All UN agencies, including the
UNCCP which maintains the largest and most comprehensive database for future
Palestinian property claims, should provide refugees access to property records to
verify claims in line with relevant international norms. UNRWA should work towards
the development of a protection policy and progressive harmonization of standards in
its areas of operation in accordance with international law. UNHCR should continue
efforts to harmonize state practice outside UNRWA areas of operation regarding article
1D of the 1951 Refugee Convention. UNHCR should also clarify the applicability
of Convention cessation and exclusion clauses (articles 1C and 1E) as passports
and travel documents issued by Arab host states often provide limited protections.
The two refugee agencies should develop a comprehensive registration system for
Palestinian refugees to enable the efficient exchange of information and improved
monitoring of their treatment. The international community should increase funding
to enable UNRWA and UNHCR to carry out their respective mandates for Palestinian
refugees and promote and support NGOs and community-based organizations active
among refugees.

Civil society initiatives

Participants to BADIL’s Expert Forum noted that civil society actors can play a
role to encourage states and other duty-bearers to strengthen and develop effective
legislation and mechanisms to ensure that refugees are able to realize their rights.
Civil society actors should undertake a comprehensive assessment of relevant
legislation and institutions in Israel, the OPT, Arab and other host states and prepare
new draft legislation and plans for new mechanisms to protect refugees and facilitate
rights-based durable solutions. They should also adopt a systematic and coordinated
approach to the documentation and valuation of ongoing losses in collaboration with
the PLO and relevant UN agencies. Civil society actors should also develop a return
and restitution model to facilitate education and awareness-raising about the concrete
implications of a rights-based approach to the refugee question. Participant’s to
BADIL’s third expert seminar recommended that civil actors explore complimentary
approaches to protect the rights of Palestinian refugees. This includes the promotion
of an internationally-harmonized regime of temporary protection linked to durable
solutions. Such a regime would offer Palestinians in exile in any of the main regions
to which they have fled the protection rights they currently lack, with many of the
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concomitant rights of an individual granted asylum, but without the permanent
status accompanying integration or resettlement that might compromise their right to
return to their places of origin inside Israel and the OPT. Participants recommended
that further research identify state interests and incentives required to ensure their
participation.

Promoting accountability

Prosecution

Participants to BADIL’s Expert Forum also recommended that civil society
actors lobby and campaign for a series of measures that to end impunity and
ensure that states and other duty-bearers are accountable to their obligations
under international law. Israel and other states should be pressured to fulfill their
respective obligations to investigate, prosecute and punish perpetrators of serious
violations of international law that have contributed to the forcible displacement and
dispossession of Palestinians over the past 60 years. States should also be reminded
of their obligation to adopt appropriate national legislation for investigation,
prosecution and punishment of perpetrators under universal jurisdiction. The
importance of prosecution in the context of ongoing conflict lies, among others,
in its potential to affect deterrence against ongoing violations of international
law. The question that has to be asked is whether the ongoing displacement and
dispossession of Palestinians over the past six decades would have taken place if
persons responsible for the commission of war crimes and crimes against humanity
in 1948 would have been held accountable for their actions. The other important
feature of prosecution, as the cases in this collection demonstrate, is its ability to
promote peace and restore relations by focusing on individual perpetrators rather
than assigning blame to society as a whole. Prosecution is also an important form
of reparation. Civil society actors should also campaign for the establishment of a
General Assembly-mandated international criminal tribunal to exercise concurrent
jurisdiction in situations where states fail to fulfill their respective obligations
to investigate, prosecute and punish individual perpetrators under their national
jurisdiction. Civil society actors should continue to document and seek prosecution
of international crimes in national courts exercising universal jurisdiction.
Participation of Palestinian victims/survivors should be ensured to the greatest
possible extent in both domestic and international mechanisms for investigation,
prosecution and punishment of international crimes.
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State responsibility

Civil society actors should lobby the PLO, Arab and other states to request a
second advisory opinion from the International Court of Justice given Israel’s refusal
to comply with its legal obligations. There is a long history of attempts to obtain
ICJ counsel on the conflict. In 1947, for example, Arab and other states repeatedly
advised the General Assembly to obtain legal counsel from the Court in order to
ensure that recommendations on the future of Palestine would be consonant with
international law. The dominant view of the international community has long held
that recourse to the Court is either inappropriate or would further complicate efforts
to facilitate an agreed upon solution to the conflict. The ICJ rejected this view in
its 2004 advisory opinion on the legal consequences of Israel’s construction of the
Wall in the occupied West Bank. A request for a follow-up opinion from the ICJ
should include questions related to the legal consequences of Israel’s protracted
military occupation, colonization of Palestinian land and its institutionalized regime
of racial discrimination and oppression which have been described as forms of
apartheid under international law. Civil society actors should also explore options
for direct restitution claims in domestic courts of countries where refugees have
obtained citizenship. This is especially relevant in Europe, where there is significant
jurisprudence on property rights. They should also explore possibilities for obtaining
declaratory rulings and some form of civil redress through the Alien Tort Claim
Act and the Tortured Victim Protection Act in the United States, which permit suit
against foreign parties in US federal courts for human rights abuses.

Truth telling

Civil society actors should further promote the establishment of an international
truth commission to examine and confront Israel’s ongoing denial of systematic
and widespread violations of international law that have contributed to the massive
displacement and dispossession of Palestinians over the past 60 years. As the cases
in this collection illustrate, such commissions serve to transform knowledge of
past violations into official acknowledgment thus opening the way for reparations
and restoration of relations. Israel and the Arab states participating in the 1948 and
1967 wars should also release information from archives that has yet to be made
public clarifying the circumstances and reasons leading to the Palestinian refugee
situation. Israel should also release information covering actions that have led to the
displacement and dispossession of Palestinians in the West Bank, including eastern
Jerusalem, and the Gaza Strip since it occupied these areas in 1967. Civil society
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actors should also request UN human rights bodies to establish a collaborative
mechanism to investigate Israel’s institutionalized regime of discrimination,
colonization and occupation, including examination of the applicability of the crimes
of apartheid and genocide, and its consequences with the aim to recommend to the
entire UN system practical measures for their eradication. The establishment of a
such commissions should be undertaken in consultation with victims/survivors to the
greatest possible extent. Possibilities for unofficial truth projects should be explored
in parallel. As the cases in this collection illustrate, these types of civil society-led
initiatives often lead to the eventual establishment of an official truth commission.
Civil society actors should also continue efforts to create awareness about the past
through commemoration of the Palestinian Nakba, visits to and sign-posting of sites
of depopulated and destroyed Palestinian communities, documentation of refugee
places of origin and properties through the use of new technologies, collection and
publication of oral histories relating to the Palestinian refugee question and other
forms of memorialization.

Boycotts, divestment and sanctions

Finally, participants to the fourth expert seminar recommended that civil society
actors build pressure on states, the United Nations and the private sector to refrain
from aid or assistance that is used by Israel to displace and dispossess Palestinians
of their homes, lands and property or to maintain the illegal situation created by
Israel’s violations of international law. Civil society actors should also lobby for
a General Assembly resolution establishing a comprehensive regime of economic,
military and diplomatic sanctions until Israel complies in full with its obligations
under international law. Israel should bring an immediate end to its more than four-
decade-old military occupation, halt colonization of Palestinian land, dismantle
its institutionalized regime of racial discrimination which comprises a form of
apartheid under international law and provide reparations for Palestinian victims,
including return, restitution and compensation for Palestinian refugees. The General
Assembly should also instruct the UN Committee on the Exercise of the Inalienable
Rights of the Palestinian People to activate its mandate and resources and provide
support similar to the support provided in the past to the people of South Africa
by the UN Special Committee Against Apartheid. Civil society actors should also
promote consumer boycotts and boycotts of and divestment from organizations,
institutions and companies that help maintain Israel’s illegal policies and practices.
Participants to BADIL’s Expert Forum acknowledged that such a campaign would
likely result in a break with mainstream Jewish Israeli society, but they also warned
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that there is little prospect of restoring the rule of law and facilitating a rights-based
solution to the refugee question and the conflict itself without recourse to more
coercive measures of this kind.
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In the five years since the conclusion of the BADIL Expert Forum, the situation
of Palestinians inside Israel, in the 1967 OPT and elsewhere in the region, has
continued to decline in the face of repeated violations of their basic rights under
international law. In Israel, for example, new legislation to privatize housing, land
and property held by the state further threatens the right of dispossessed Palestinians
to repossess homes, lands and properties taken from them since 1948. Meanwhile,
efforts to further strengthen Israel’s self-definition as a Jewish state continues to chip
away at the basic rights of its Palestinian citizens. In the 1967 OPT, construction
of the West Bank Wall and colonization continues apace, leading to new cycles of
displacement and dispossession, and further exacerbating the ongoing process of
de-development that began in 1967. The continued blockade imposed on the Gaza
Strip, coupled with the massive loss of life and destruction of property stemming
from Israel’s 2008-2009 war on Gaza, has led to a humanitarian catastrophe in which
the majority of the population is now dependent on international aid to meet their
basic needs. Individuals responsible for the commission of serious violations of
international law during the war have yet to be held accountable for their actions.
Meanwhile, the U.S.-led occupation of and armed conflict in Iraq and Israel’s 2006
war on Lebanon have had grave consequences for Palestinian refugees in these
areas. The international community has not only failed to ensure that Israel refrains
from violating international humanitarian and human rights law but has also failed
to ensure that it provides effective remedy and reparation for the victims of such
violations.

In July 2005 more than 170 Palestinian civil society organizations, inspired
by the struggle of South Africans against apartheid, issued a collective call to
international civil society organizations and people of conscience around the world
to impose a comprehensive regime of boycotts, divestments and sanctions against
Israel until it complies with its obligations under international law. The statement,
which came one year after the International Court of Justice released its landmark
advisory opinion on the legal consequences of Israel’s construction of the Wall in
the occupied West Bank, was issued in response to Israel’s persistent violations of
the rights of the Palestinian people, the majority of whom today refugees and IDPs,
and the corresponding failure of the international community, in general, to ensure
that Israel complies in full with its obligations under international law as detailed in
this collection. The statement calls upon international civil society organizations and
people of conscience to maintain these non-violent measures until Israel complies
with the ICJ advisory opinion and cease construction of the West Bank Wall, tear it
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down, repeal legislation and make reparation for damage caused; end its protracted
military occupation and colonization of the West Bank, eastern Jerusalem, and the
Gaza Strip; dismantle its institutionalized regime of discrimination and provide
equal treatment to Palestinian citizens of Israel; and respect, protect and promote the
right of Palestinian refugees and displaced persons to return to their homes, lands
and properties inside Israel and the West Bank, including eastern Jerusalem, and the
Gaza Strip.

In June 2007, on another anniversary - 40 years since Israel occupied the West
Bank, including eastern Jerusalem and the Gaza Strip - the UN High Commissioner
for Human Rights reminded the international community that it has a moral and
legal obligation to ensure that international law is fully implemented by all in efforts
towards a lasting solution and that the human rights of Palestinians and Israelis cannot
be subject to negotiation or compromise. This obligation has been systematically
ignored for more than sixty years. In 1947 as members of the newly-created United
Nations engaged in vigorous debate about the future of Palestine, Arab diplomats
who played an instrumental role in the development of Universal Declaration of
Human Rights and the Convention relating to the Status of Refugees reminded
their colleagues that the problem of Palestine was not a matter of ‘what to do with
Palestine’, but rather, ‘a lack of regard for certain principles of international relations
and human life, including the principle of self-determination, the principle of the
right to live peacefully in one’s own home, and the principle of self-government in
a democratic way’. Given the divergence of opinion about the best way forward in
what would be the international organization’s first attempt to resolve a major issue
of international peace and security, they suggested that the UN General Assembly
obtain legal counsel from the International Court of Justice. A majority of members
nevertheless rejected this approach. Today, the ongoing perils of ignoring the rights
and obligations codified in international law in resolving the long-standing conflict
in the Middle East are plain for all to see.

Indeed, the unresolved conflict in Palestine/Israel has become, in the words of
the South African international law expert and former UN Special Rapporteur for
Human Rights in the OPT, a test for the rule of law, generally, and for the international
system developed over decades to ensure respect, protection and promotion of the
basic rights and fundamental freedoms codified in international law:

For years the occupation of Palestine and apartheid in South Africa vied for
attention from the international community. In 1994, apartheid came to an end and
Palestine became the only developing country in the world under the subjugation
of a Western-affiliated regime. Herein lies its significance to the future of human
rights. There are other regimes, particularly in the developing world, that suppress
human rights, but there is no other case of a Western-affiliated regime that denies
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self-determination and human rights to a developing people and that has done so
for so long. ... If the West, which has hitherto led the promotion of human rights
throughout the world, cannot demonstrate a real commitment to the human rights
of the Palestinian people, the international human rights movement, which can
claim to be the greatest achievement of the international community of the past 60
years, will be endangered and placed in jeopardy.!

! UNHCR, Report of the Special Rapporteur on the Situation of Human Rights in the Palestinian
Territories Occupied Since 1967, John Dugard, Commission on Human Rights, 4 Sess., Item 2 of the
Provisional Agenda, UN Doc. A/HRC/4/17 (2007), para. 63.
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