





Negative publicity does appear to impact corporate behavior. For example, a
recent study found that 28% of all TNCs, and nearly half of the largest, have labor
and human rights policies applicable to companies in their global supply chains.
The industries with the highest prevalence of corporate human rights policies
are those that experienced relatively greater negative publicity regarding human
rights issues due to companies in their supply chains.**®

Skeptics justifiably question the sincerity of corporate codes of conduct, human
rights policies or other voluntary standards in light of management’s fierce
opposition to any type of hard regulation, as well as their continued involvement
in human rights abuses despite officially adhering to such standards. Caterpillar,
for instance, is a member of the UN Global Compact. Veolia is also a member
and yet is set to operate the Jerusalem light railway for five years (although it has
sold half of its investment in the project with the remaining half to be sold to the
same buyer in five years).

However, corporations have withdrawn from investments targeted by activists,
socially responsible investors, boycotts and negative publicity once these
pressures reach a level of magnitude sufficient to convince management that
the investment is or will become a liability. Examples of companies already
being targeted for their involvement in Israeli human rights violations are set
forth below.

3. Effects on Companies Doing Business in
the OPT

There are too many examples to list all of the divestments and boycotts regarding
companies doing business with the Israeli government and/or enabling and
profiting from its illegal occupation of the OPT. Some of the more significant
ones are listed below.

It should be noted that the prospects for a broader boycott in the U.K. of goods
produced in Jewish settlements has been increased by newly issued U.K.
government guidance to local supermarkets on how they may distinguish between
foods from settlements and Palestinian-manufactured goods in their labeling.
Until now, food has been labeled “Produce of the West Bank.” The new voluntary

208 Aaron Bernstein and Christopher Greenwald, Benchmarking Corporate Policies on Labor and
Human Rights In Global Supply Chains published in Capital Matters Occasional Paper Series,
4 (November 2009), available at http://www.law.harvard.edu/programs/lwp/pensions/publications/
occpapers/occasionalpapers5.pdf.
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guidance (not a legal requirement) issued by the Department for the Environment,
Food and Rural Affairs (Defra) clarifies how to specify origin precisely, by using
labels such as “Israeli settlement produce” or “Palestinian produce”.?”” EU law
already requires merchants to distinguish between goods originating in Israel and
those from the OPT, and Defra also clarified that it is illegal to label produce from
the OPT as “Produce of Israel”.

Norwegian Government Pension Fund Divestment from Elbit

In September 2009, Norway’s Government Global Pension Fund announced
its divestment from the Israeli firm Elbit Systems, because the firm provides
surveillance equipment for the wall in the occupied West Bank as well as
unmanned aerial vehicles used by the Israeli military. The highly-publicized
decision was based on the Fund’s internal ethical guidelines. Minister of Finance
Kristin Halvorsen said “We do not wish to fund companies that so directly
contribute to violations of international humanitarian law.” !

Dutch ASN Bank Divestment from Veolia

In 2006, ASN, a Dutch bank divested from Veolia due to its involvement in the
construction of a light railway connecting illegal settlements in East Jerusalem
to Israel. ASN Bank also divested from other companies benefiting from the
occupation, including Alstom, a French company and partner of Veolia in the
Jerusalem light rail project.?"!

Swedish National Pension Fund Divestment from Alstom
In March 2009, the Swedish national pension fund, AP7, decided to exclude

Alstom from its investment portfolio.?’> AP7 manages around $15 billion in
pension savings. Activists are now seeking to force Alstom’s withdrawal from a

209 The Guardian, U.K. issues new guidance on labelling of food from illegal West Bank settlements
(Dec. 10, 2009).

210 Press Release, Ministry of Finance, Norway (3 September 2009). Further information is available
at http://www.regjeringen.no/pages/2236685/Elbit_engelsk.pdf and at http://www.bdsmovement.
net/?q=node/533

211 See Adri Nieuwhof, Divestment Campaign Gains Momentum in Europe, The Electronic Intifada (Mar.
24, 2009); Adri Nieuwhof, Principled Dutch ASN Bank Ends Relations with Veolia, The Electronic
Intifada (Nov. 26, 2006). Groups that lobbied for the divestment included Interchurch Organisation
for Development Co-operation (ICCO), A Different Jewish Voice (EAJG) and United Civilians for
Peace. For information about ICCO, see http://www.icco.nl/delivery/icco/en/; for EAJG see http://
www.eajg.nl/ and for United Civilians for Peace, see http://www.unitedcivilians.nl/nl/.

212 Divestment Campaign Gains Momentum, supra note 210. Further information available at http://
bdsmovement.net/?q=node/461 and http://www.bdsmovement.net/?q=node/431.
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consortium which was awarded a $1.8 billion contract in Saudi Arabia to build
the Haramain Express between Mecca and Medina.

Veolia Divestment from Jerusalem Light Railway Project

Veolia unexpectedly sold to an Israeli company (the Dan Bus Company) 49% of
its shares in City Pass, the French-Israeli joint venture company that holds the
construction contract with the State of Israel for the light rail project. After five
years, the Israeli company will purchase the remaining 51% share.?"* Veolia’s sale
was attributed by Palestinian officials and activists to their boycott and lobbying
efforts. Veolia is still set to operate the tramway once it is built. As noted earlier,
Veolia is a member of the UN Global Compact, and had tried to justify the project
at the Global Compact Forum.

Divestments and Media Campaign Targeting Lev Leviev

The media campaign which exposed Lev Leviev’s enormous investments in
illegal settlements has led to many divestments including those by the British
government, Oxfam, Unicef, Swedish pension fund AP1, and most recently
Black Rock Investments, one of the world’s largest investment management
firms.?"* In May 2009, eleven activist organizations called on the Norwegian
government pension fund to divest from one of Lev Leviev’s companies involved
in settlement construction, in which the Norwegian fund is reportedly the fifth-
largest shareholder.

Dexia Bank Divestment from Israeli Settlements

The Belgian-French financial group Dexia announced in June 2009 that it will
no longer extend financing to Israeli settlements in the OPT through its Israeli
branch, Dexia Israel, stating it would stop giving loans for this activity because
it opposed the bank’s code of ethics. The bank is still financing settlements in
Jerusalem, however, which it considers “contested.””?!

213 Adri Nieuwhof, Veolia and Alstom Continue to Abet Israel’s Rights Violations, The Electronic
Intifada (Nov. 24, 2009).

214 Open letter, Popular Committee Against the Wall and Settlements - Bilin Village, 14 September
2009; Press release, Adalah-NY, 25 August 2009; Press release, Adalah-NY, 4 March 2009.
Further information available at http://adalahny.org/.

215 Press release, Campaign “Israel Colonizes, Dexia Finances,” 15 June 2009. Further information
available at http://www.bdsmovement.net/?q=node/442.
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Veolia Subsidiary Connex Dropped as Train Operator in Melbourne, Stockholm
and Galway, Ireland

In June 2009, after a four month letter campaign, the Victoria State Government in
Australia dropped Connex as its train system operator over its agreement to operate the
Jerusalem light rail system.?'® In April 2009, the Galway, Ireland City Council voted
not to renew Veolia’s contract to operate the city’s underground transport system.?!”
In January 2009, the Stockholm Community Council announced that Veolia, after
operating the subway for the past 10 years, had lost the contract (worth $4.5 billion).
This decision followed protests organized by Diakonia calling on the council to
exclude Veolia from bidding for the subway contract, during which thousands of
signatories demanded that the council refuse to renew Veolia’s contract.*'®

Motorola

In April 2009, Motorola sold its unit that produced bomb fuses and other
equipment for the Israeli military, ridding itself of some activities that made it
a target of boycotts worldwide.?'* Motorola still provides surveillance systems
to Israeli settlements, phone services to Israeli soldiers and settlers in the West
Bank, and communication systems to the IDF.

British Trade Unions Boycott

A coalition of 60 British trade unions (the Trades Union Congress — TUC)
representing the vast majority of organized British workers recently joined the
union movement of South Africa and Ireland in voting to build a mass boycott
movement, divestment and sanctions on Israel to force it to comply with
international law. The TUC represents 6.5 million workers across the U.K., who
voted overwhelmingly for the resolution. The boycott will focus in particular on
agricultural products produced in illegal settlements.?*

216 Press release, Australians for Peace, 28 June 2009. Further information available at http://
australiansforpalestine.com/.

217 Press release, Ireland Palestine Solidarity Campaign, 21 April 2009. Further information available
at http://www.ipsc.ie/ and http://www.bdsmovement.net/?q=node/375.

218 Press release, Diakonia, 20 January 2009; Nieuwhof and Machover, supra note 187. Further
information available at http://www.diakonia.se/sa/node.asp?node=2807.

219 Press release, The New York Campaign for the Boycott of Israel, 5 April 2009. Further information
available at http://boycottisraelnyc.org/.

220 Press release, Palestine Solidarity Campaign, 17 September 2009. Further information available
at http://www.palestinecampaign.org/index2b.asp.
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University of Sussex Students Boycott

Two months after the trade unions’ vote, students at the University of Sussex,
England voted to boycott Israeli goods in a campus-wide referendum. Fifty-six
percent of students voted in favour of the boycott. Goods from Israel will no
longer be stocked in shops on the university campus.?*!

Boycott of Ahava Dead Sea Products

In the “Stolen Beauty” campaign, activists are campaigning against the sale of
Ahava products. The products are manufactured in the illegal Mitzpe Shalem
settlement in the West Bank, using mud from the Dead Sea shore in occupied
territory. The products are labeled as originating from “The Dead Sea, Israel.”
Protests in the Netherlands led the government to initiate an investigation into
whether the goods are illegally mislabeled.?*

Carmel — Agrexco Boycott

Carmel-Agrexco is the Israeli national exporter of fruit and vegetables and exports
large quantities of goods from illegal Jewish settlements to the U.K. In November
2004, seven campaigners blockaded the company’s depot, using metal fencing,
for over eleven hours. Prosecution of the blockaders was dropped after they
argued Agrexco was violating international criminal law. Since then, blockades
have continued regularly, and the company has taken no action, in order to avoid
having to reveal its business practices in court.??

221 Press release, University of Sussex Students’ Union, 6 November 2009. Further information
available at http://www.ussu.info/.

222 Adri Nieuwhof, Boycott of Ahava Dead Sea Products Makes an Impact, The Electronic Intifada
(Dec. 2, 2009). Further information available at http://www.bdsmovement.net/?q=node/599.

223 International Call for Action Against Carmel-Agrexco, StopTheWall (Apr. 1, 2009). Further
information available at http://www.bdsmovement.net/?q=node/240.
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IV. Conclusion

While the CSR movement has been gaining ground over the last decade, it still
faces enormous challenges. As far as U.S. legal mechanisms, the viability of
the ATCA is still unclear. Business will lobby hard to persuade Congress to
narrow the statute and much depends on the aiding and abetting standard the U.S.
Supreme Court ultimately adopts for ATCA cases. Adoption by U.S. courts of
enterprise liability for TNCs would help address their evasion of liability through
corporate structures, yet currently this appears unlikely. It is uncertain whether
prosecutions of companies for international crimes in domestic courts will be
pursued and how stringent the standards would be in the various jurisdictions if
they were. Regarding international legal mechanisms, the ICC Statute does not
apply to corporations and its adoption of a purpose standard (requiring proof that
a defendant provided assistance “for the purpose of facilitating” commission of
a crime) to accomplice liability might in any event make it difficult to punish
corporate complicity.

State governments can be an obstacle to achieving corporate accountability.
Many do not respect the human rights of their citizens, or fear the loss of foreign
investment by TNCs if they did attempt to introduce social considerations in
their dealings with them. Further, TNCs unduly influence the political process in
wealthy states, including the U.S., where the political system often favors special
interests.

On the other hand, while non-binding international norms are still the focus of
current efforts at the UN, and binding norms appear to be completely off the agenda
at least for the near future, “enforcement” of such norms may be achievable in
the marketplace. Divestment by large institutional shareholders can cause a stock
price to plummet and while socially responsible investment is in its early stages in
some markets, it is clearly growing. With respect to public companies, corporate
democracy mechanisms such as shareholder proposals can have tremendous
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influence when the public is moved by a particular issue, as witnessed during the
apartheid era. Consumers and NGOs also have influence through boycotts and
threats to reputation. As noted earlier, workers wield enormous power through
their ability to virtually halt the very machinery of commerce.

Ultimately the success of the CSR movement may depend on a united struggle by
consumers, investors, workers and activists to force TNCs to respect human rights,
and force state governments to fulfill their responsibilities under international
treaties to protect the human rights of their citizens from encroachment by
business.

64







The mechanisms available within the existing legal and economic
framework to advance corporate accountability for human rights
abuses, and for their conduct in other areas of social concern,
generally fall into three categories: (1) domestic law: regulation
and litigation under state domestic legal systems; (2) international
law: binding international law governing corporate complicity in
international crimes and non-binding international norms on the
issue of business and human rights; and (3) market forces: socially
responsible investment funds, shareholder activism, consumer
boycotts, etc. This article summarizes the latest developments in
each of these areas.



